410 . SUPREME COURT,

Hrrau Crare, Jorn MoorE anp Erarary Moozr vs. THE SyaTE
oF Missourt.

On the 27th day of June 1821, the legislature of the state of Missouri passed an
act, entitled “ an act for the establishment of loan offices;* by the third section
of which, the officers of the treasury of the state, under the direction of the
governor, were required to issue certificates to'the amount of two hundred

. thousand dollars, of denominations.not exceeding ten dollars, nor less thian fifty
cents, in thé following form :  This certificate shall be receivable at the frea-
sury, of any of the loan offices in the state of Missouri, in discharge of axes
or debis due to the siale, for the sum of dollars, with interest for the
same, at the rate of two per centum per annum from this date,” These
certificates were to be receivable at the treasury, and by tax gatherers and
other public officers, in payment of taxes, or moneys due or to become due to
the state, or to any town or county therein; and by all officers, civil and mili-
tary, in the state, in discharge of salaries and fees of office; and in payment
for salt made at the salt springs owned by the state, and to be.afterwards leased
by the authority of the legislature. The twenty-third section of the act pledges
certain property of the staté for the redemption of these certificates ; and the
law authorises the governor to negotiate 2 loan of silver or gold for the same
purpose. A provision is made in the law for the gradual withdrawal of the
certificates from circulation ; and all tie certificates have since been redeem-
ed. The commissioners of theé loan offices were authorised to make Jloans
of the certificatesto citizens of the state, assigning to each district a proportion
of the amoiint of the certificates, to be secured by mortgage or personal secu-
rity ; the loans to bear interest not exgceeding six per cent per annum, and the
loans on personal groperty to be for less than two hundred dollars. Held, that
the certificates issued under the authority of the law of Missouri, were *¢ bills
of credif;” and thut their emission was prohibited by the constitution of the
United States, which declares that no state shall * emit bills of credit.”

A promissory note given for certificates issued at the loan office of Chariton in
Missouri, payable to the state of Missouri, under the act of the” legislature
« establishing loan offices,” is void.

The action was assumpsit on a promissory note, and the record stated, * that
neither party having required a jury, the cause was submitted to the court; and
the court having seen and heard the evidence, the courtfound that the defend-
ants did assume as the plaintiff had declared ; that the consideration for the
note and the assuimpsit, was for loan office certificates, loaned by the state of
stsourx at her loan office in Chariton, which certificates were issued under
% an act for establishing lpan offices, &c.”” Held, that it could not be doubt-
ed that the declaration is on a npte given in pursuance of the act of Missouri;
and that under the plea of non assumpsit, the deféndants were at liberty 10
question the validity of the consideration which was the foundation of the
contract ; and the constitutionality of the law in which it originaled. There-
cord, thus exhihiting the case, gives jurisdiction te this court over the case; on
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a writ of error pyosecuted by the defendants to this court from the sypreme
court of Mi: ssoun, under the provisions of the twenty-ﬁfth section of the judi-
ciaty act of 1789, -

Every thing which disaffirms the contract; every thing whicki shows it o be
void ; may be given in-evidence.on the general issue, in an action of assump-
sit.  [426]

In its enlarged; and perhaps literal sense, the tetm, < bill of credit,” may com-
prehend any instrument by which a state engages to pay money at a future
day; thus including a cettificate given for money borrowed. But the language

-of the:constitution itself, and the mischief to be prevented, equally limit the
interpretation of the terms, The word * emit” {s never employed in deseribing
those contracts by which a state binds itself ‘to- *pay money at a future day-for
services aclually received, or for money borrowed for present use. Nor are
instruments executed for such purposes, in common language, denominated
¢ bills of credit.”” ¢ To emit bills of credit,” conveys to. the mind the idea of
issuing paper intended to circulate through the community, for ité ordinary pur-
poses, as money; which paperis redeemable ata future day. This is thesense’
in which the terms have always been understood.  [431]

The constitution considers’the emission of. bills of credit, and the enactment of
tender laws as distinct operatxons independent of each other; which may be
separately performed. ~"Both are forbidden. To sustain the one, because it i3
not also the other; o say that bills of credit may be emitted, if they ba not
made a tender in payment of debts is, in effect, to expunge that-distinctinde-
pendent prohibition, and to read the clause as if it had been entirely omitted.
[434]

It has been long settled that a promise made in consideration of an.éct which is
forhidden by the law, is void. It will not be questioned; that an act forbidden
by the constitution of the United States, which is the supréme law, is 2gainst
lnw. [436] .

WRIT of error to the supreme caurt-of the state of Mis-
souri.-

In 18283, an action' of trespass on the case was instituted
in- the circuit court for the county of Chariton, in the state
of Misgsouri, by the state-of Missouri, against Hiram Craig
and others. The declaration sets forth the cause of action
in the following terms :

“ For, that whereas, here;ofore, on the 1st day of Au-
gust, in the year of our lord 1822, at the county of Chari-
_ton,. aforesaid, the said Craig, John Moore, and Ephraimn
" Moore, made their certain promissory noté in writing, bear-
ing date the day dnd year aforesaid, .and now to the court
here shown, arid thereby, and then and there, for value re-
.ceived, jointly, and severally, promised to pay to the state of
Missouri, on the 1st day of November 1822, at the loan office
in Chariton, the sum of one hundred-and ninetv-nine dollars
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and ninety-nine cents, and the two per centum per annum,
the interest'accrning on the. certificates borrowed, from the.
Ist day of October 1821. Nevertheless, the said Hiram Craig,
John Moore, and Ephraim Moore, did not on the 1st day of
November, or at any time before or since, pay to the state of
Missouri, at the loan office in Chariton, the said sum of one
hundred and ninety-nine dollars and mnety—nme cents, or the
two per centum per annum, the interest accruing on the cer-
tificates borrowed, from the Ist day of October 1821 ; but the
same to pay, &c.” .

-To this declaration the defendants pleaded the general
issue ; and neither party requiring a trial by jury, the case
was submitted to the court on the evidence dnd the argu-
ments of counsel. The record contained the following entry
of the proceedings of the court :

« And afterwards, at a court began and'held at Chariton,
on Monday the Ist day of November 1824, and on the second
day of said court, in open court, the parties camé into court
by their attorneys; and neither -party requiring a jury, the
cause is submitted to the court; therefore, all and singular
thé matter and things and evxdences being seen and heard
by the court, it is found by them, that the said defendants
did assume -upon themselves, in manner and form as the

_plaintiffs, by their. counsel, allege :-and ‘the court also find
that the consideration for which the writing deelared upon,
and the -assumpsit was.made, was for the loan' of loan

office certificates, loaned by the state at her-loan office

‘at Charitonr; which certificates were. issued, and the loan
made 'in the manner pointed out by an. act of the legisla-
ture of the said state of Missouri, approved the 27th day
of June 1821, entitled, ¢ an act for the establishment of loan -
offices, and the acts gmendatory and supplementary thereto:’:
And the court do further find that the plaintiff hath sus-

- tainéd damsges by reason of the non-performance of the
assumptions and undertakings of them, the said defendants,
to the sum of two hundred'and thirty-seven dollars and
seventy-nine cents. Therefore it is considered, &e.”

“The defendants’in the circuit court of the county of Chari-
““ton appealed, m 1825, to the supreme court of the state of
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-Missouri, the highest tribunal in that state ; where the judg-
ment of the circuit court was affirmed. )
The defendants prosecuted this writ of error, under the
twenty-fifth section of the judiciary act of 1789.
The act of the legislature of MISSOUH, under which the
certificates were issued which formed-the consideration® of
the note declared upon, was passed on the 27th of June .
1821. It is entitled “an_act for the establishmegnt of loan
offices, &c.” The provisions of the third, thirteenth, fifteenith, .
sixteenth, twenty-third and twemy-fourth sections of the act,
are all that have a connexion with the questions in "the case
which were before the court.
“ Sec. 3. Bzil further enacted, That the audltor of publie
accounts and treasurer, under the direction of the goverror,
shall, and they are hereby requited to issue certificates signed
by the said auditor and treasurer to the amount of two hun-
dred thousand dollars, of dendminations not exceeding ten
dollars, nor less than fifty cents,.(to bear.such devices as
they may deem the mast saf¢) in the following form, to wit :
This certificate shall be receivable af the treasur,y or any of
the loan offices of the state of Missouri, in the discharge of
faxes or debts die tothe state, forthe sum o & , With
inferest for the same, af the rate of two per centum per an-
num from this date, the day-of 182
¢ Sec. 13. Be it further enacted, That the certificates of
the said loan office shall be receivable at the treasury of the
state, and-by all tax gatherers and other public officers, in
payment of taxes or other'moneys now due, or to become
due to the state or any county'or town therein ; and the said
certificates shall also be received by all officers -civil and
military in the state, in discharge of salaries and fees of
office. \
. “Sec. 15. Be it further enacfed, That th : commissioners

of the said loan offices shall have power to make loans of the
said certificates to citizens of this state, residing within their
respective districts only; and in each district a proportion
.shall be loaned to the citizens of each county therein, accord-
ing to the number thereof| secured by mortgage or personal
security : Provided, That the sum loaned on mortgage shall
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never exceed one half "the real unincumbered valde of the
estate so mortgaged: Provided also, That no loans shall
ever bé made for a longer period than one year, nor.ata
- greater interest than at the rate of six-per cent per annum,
which interest shall be always payable in advance, nor shall
a loan in any case be renewed, unless the interest on such
re-loan be also paid in advance: Provided ¢lso, That the
commissioners aforesaid shall never make a call for the pay-
ment of any instalment at a greater rate than ten percentum
for every six months ; and that whenever any instalment to a
greater amount than at the rate of ten per centum per an-
num be required, at least sixty days previous notice shall be
" given to the person or persons thus required to pay : And
provided diso, That all and every person failing to make
payment shatl be deprived in future of credit in such office,
and be liable to suit immediately, for the whole-amount by
him or them due.

« Sec. 16. Be it further enacted, That thie said,commis-
sioners of each of the said offices are further authorised to
malze loans on personal securities, by them deemed good and
sufficient, for sums less than two hundred dollars; which secu-

" rities shall be jointly and severally bound for the payment.of
the amount so loaned, with. interest thergon, under the regu-
lations contained in' the preceding section of this act.”

« Sec. 23. Be it further enacted, That the general assem-
bly shall, as soon as may be, cause thesalt springs and lands

ttached thereto given by congress to this state, to be leased
>ut, and it shall always be- the _fundamental condition in
such leases, that the lessee or lessees shall receive the cer-
fificatés hereby required to be issued, in payment for salt,at
a price not exceeding that which may be prescribed by law;
and all the proceeds of the said .salt springs, the interest ac-
-cruing to the state; and all estates purchased by.officers of
the several offices, under .the provisions of this act, and all
the debts now due, or hereafter to be due to this state, are
hereby pledged, and constituted a fund for the redemption
of the certificates hereby required to be issped ; and the faith
of the state is hereby also pledged for the same purpose.

« Sec. 24. Be'it further enacted, That it shall be the duty

of the auditor and treasurer to withdraw,annually;from circu-
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lation one tenth part of the certificates which are hereby re-
quired to be issued, &c.” )
The case was argued by Mr Sheffey for the plaintiffs in
error ; and by Mr Benton for the state of Missouri.

Mr Sheffey, for the plaintiffs in error, contended,

‘1. That the record shows a proper case for the jurisdic-
tion of this court, within the provisions of the twenty-fifth
section of the judiciary act of 1789,

2. That the act'of the legislature of Missouri, entitled
‘“an act for the establishment of loan offices,” is unconsti-
tutional and void; being repugnant to the provision of the
constitution of the United States, which declares that no
state shall emit bills of credit. '

3. That the state of Missouri has no right to fecover on
the promissory note which is-the foundation of'this suit, be-
cause the consideration was illegal.

He argued, that this case comes fully within'the purpose,
spirit, and Jetter of the twenty-fifth section of the judiciary
act of 1789. The purpose of that section was, to place.
within the revising, controlling, and correcting power of the
supreme court of the United States, any violations of the
constitution of the United States, or of tredties, by statelegis-
lation. The harmony of the government, its equal operation,
the preservation of its fundamental principles, the peace of
the nation, rest securely upon the execution of this power
of the supreme court. While this power would be ‘au-
tiously used ; it would be fearlessly asserted and employed,
when' it was required of the court, and enjoined on. the
judges. The government of the United States-was one for
the whole of “the people of the United States.” It was
formed for “the people;” and its solemn and impressive
preamble contains the declaration, that, “ we, the people of
the United States, in order to form a more perfect union,”
“do ordain and establish this constitution of the United-
States.”

To keep the constitution perfect, and preserve it as a
government for “the whole people, - the twenty-fifth sec-
tion of the judiciary law of 1769 was enacted. This law



416 SUPREME COURT.

[Craig et al, vs. The State of Missouri.]
brought into sxercise the constitirtional powers of the court,
hut it created no new powers:.

In the case of Martin vs. Hunter’s Lessee, 1 Wheat. 304,
330, this court have said; “ the twenty-fifih section of the.
judiciary act of September 24,1799, is supported by the
letter and spirit of the constitution.” And in the same.case
(p.-824) they say, * the constitution of the United States was
ordainéd and established,” not by the United States in their
sovereign capacities; but, as the preamble declares, “ by the
people of the United States.”

That a tribupal should exist, before which questions of a
constitutional character may be brought, is not-denied by
any one ; and the constitution itself has provided that which
now entertains such questions. It has given to this court
the.power§ which they exercise; great, extensive, superior

-and responsible as they are; that this court may stand forth
as the guardians of the rights of the, people claimed and de-
clared in the constitution, and that those rights may be pro-
tected.from encroachment and destruction. 'To this court
“{he people”.look for this protection ; and when the invader
of their rights is a sovereign state, they have not the less con-
fidence and: assurance, that the principles of the govern-

- ment will be preserved. This court know no parties. to the
cases. which come before them for decision. Itis the pripei-
ples which are to govern their-decisions in those cases, to
which the court look; and they leave to those from. whom
their powers are’ derived, to ¢ the people of the United
States,” to decide ;.not upon their rightful and constitutional
exercise of those powers; for to the constitution they are an-
swerable only for their exercise ; but whether they shall con-
tinue so to use them. The whole people of the United States
-have. given these powers : and they only, by a majority ; and
not a portion of them. less than this constitutional whole;
can nullify those powers, or interrupt the éxercise of any
which are regularly applied ander the constitution. The
constitution must be changed by the wholé people, before
the exercise of this power of revision can cease-

This court have never been willing to .employ its powers
of inquiring into the constitutionality of laws, but where the
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obligation was imperative, and the case was one clearly
within their duties. In the case of Fletcher vs. Peck, 6
Cranch; 128, the court declared, * the' question, whether a
law be void for its repugnancy to the constitution, is a
question which' ought seldom, if ever, to hé decided in a
doubtfil case. -The opposition bétween the constitution and
the law should be such, that the judge feels a-clear and
strong convidtion of their incompatibility with each other.”
" To present the question in the case now before the court,
no-plea was necessary ; the defence arises under the gene-
-ral issue.

The record shows that this was a case; in the courts of®
the state of Missouri, in which the constitutionality of alaw
of that state was brought into questlon. The 'cause of ac-
tion is stated to be promissory notes given for certificates
issued under the act of the legislature of Missouri establish-
ing loan offices; and the valldity of these certificates must
have been the whole subject of inquiry in the state courts.
Their vahdlty depended solely an the harmony of that act
with the federal compact; and the courts of -Missouri could
only have affirmed their validity by affirming the act under
which they were issued to be constitutional and valid;-or-
in other terms, not repugnant to the constitution of the Um-
ted States.

This is not a new question. It has been frequently pre-
sented to'this’ court; and has been uniformly decided accor-
ding to the views of the plamtlffs in error. Martin vs. Hun-
ter’s Lessee, 1 Wheat. 355. Miller vs. Nicholls, 4 Wheal.
31l. Williams vs. Norris, 12 Wheat. 117. In Wilson vs. -
The Black Bird Creek Marsh Company, 2 Peters, 251, the
court say :" “it is sufficient to bring the case within the pro-
visions of the twenty-fifth section of the judicial act, if the
record shows that the constitution or a law -or a treaty has

" been misconstrued, or the decision could not be made.”

2. The certificatés issued. by the state of Missouri, under -
the law are “ bills of credit;” and thus the'law conflicts with
the constitution of the United States. They are issued un-
der‘the authority of the state, and put. into circulation by
the state; as the represenfative of mioney; as a.substitute

Vor. IV.—-3 C
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for it; to perform the functions.of money, by becoming the
medlum of circulafion.

“The prohlbmon of the constitution is in these terms; and
every word in the clause is important .and emphatic : « No
state shall” “'coin mongy,” % emit bills of credit,” * make

-any thing but gold and silver coin a tender in payment of
debts.” . ‘

‘What is the form and meaning ofthese bills? They pur-
port to be receivable'at the treasury, or any loan office of the
state, in discharge of taxes or debts due to the state. They
are issued of different denominations, from two hundréd dol-

lars, to fifty cents, payable'to no pax‘tmular person ; they aré,
by the twenty-third section of the law, to b received for salt,
by the lessees of the property of the state; by the -officers
of the state, in discharge of their salaries and fees of office.
They pass, by delivery, with every characteristic of money.
It is only necessary to state these, the purposés of tHeir issue;
the character and form ofthe certificates; the’ obhgation im-
posed on the,citizens of Missouri to réceive them; to establish
that they are « bills of credit i emitted” ¢ by the state” of
Missouri ; or “coined” money: and that, not bemg ¢ gold
or silver,” they are “a tender in payment of debts.”

The sufferings of the people 6f the United States from
the issues of paper money, or “ bills of credit,” during ‘the
‘refolution, were yet in full operation when the constitution
was formed: While’ it might be dangerous-to deny that
many of the means of the war were procured by the emis-
sion of that money; the exigencies of the country, strug-
ling for existence, were the only safe apology for their use.
‘When the confederated states were about to become = na-
tion, which should owe its prosperity to sound and just and
equal ‘principles ; the opportunity to reproduce the same

“ state of things, the same’wide and wasteful ruin by the acts

“of any of the members of the confederacy, was at once
decisively and explicitly prohibited by ‘those who formed
the corstitution. But, if it is contended, that the certificates
issued by the state of Missouri were not * bills of credit,”
because it is said-they are not declared by the act which
directs their emission to be ¢ a legal tender;” it is asserted,
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that'if even they are not such, it is not essential to * a bill
of credit” that it shall have that incident. "The Federalist,
No. 44. Many of the bills issued by the states during the
war were not made a legal'tender ; but they circulated widely,
and with equally disastrous consequences. ‘9 Virgin. Stat.
at large, 67, 147, 223,480, &c. )

In relation to money as a circulating medium, the states
are one. All and each have one and the same interest in a
sound currency. These interests are a unit; not only from
thé neighbourhood of the states to ‘each other, the identity of _
their interests, and their free and unrestrained intercourse ;
but because the regulations of the constitution embrace the
whole subject of money as a circulating medium.

To the existence of the government, certainly to its con-
venient fiscal operations, a uniform cprrency is important,
if .not essential ; and if the principles which may be fairly
drawn from a sound consiruction of the provision in the
constitution under examination, extend to bring into doubt
the legality of bank ndtes ¢irculated as money, under the
charlers granted to banks by-state laws; these principles
may not be the less true, or their importance of the less
magnitude. ~

3. If the certificates for which promissory notes were given
-are void, and the act of the legislature of Missouri on which
they are.founded was against the constitution of the United
States; the note upon which this action was brought in the
circuit court of Missouri was without consideration, and
void. The state cannot receive upon such notes.

Mr Benton for the defendant in error.
. 'The state of Missouri has been ¢ summoned?” by awrit from
this court, under a “ penalty,” to be and appear before.this
court. In the language of the writ, she is “ commanded”
and “ enjoined” to appear. Language of this kind does not
seem proper, when addressed to a sovereign state : nor are
the terms fitting, even if the only purpose of the process was
to obtain the appearance of the state. Theyimpute “a fault”
in the state ; they imply an omission,,or neglect by the state.
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The language of ¢ commanding and enjoining” would only
be well employed if these had occurred.

The state of Missouri has done no act which was, not
within the full and -ample powers she possesses as a freey
sovereigi, and independent state. She has passed a law
which she considers in the proper and beneficial exercise.of
" her legislative functions; and which had for. its object the
promotion of the interests of her citizens.

Mr Benton said, that he did not appear in this case for the
state of Missouti, as in ordinary cases depending in  this
court : not as the advocate of the state ; for her acts did mot
require the efforts of an advocate to vindicate them : he ap-
peared rather as a “ corps of observation,” to watch what
was going on. .

The state had passed d law authorising the governor to
employ counsel, and he had been called upon to represent
the state. He had listened to what had been going on be-
fore the court; and he found a gentleman- from anothei
state, imputing to Missouri ad act fraught with injustice and
. immorality.

Such a course was not calculated to promote harmony,
and to secure a continuance of the union. If, in questions of
this kind, or if in any cases, the character of a sovereign state
shall be made the subject of such imputation ; this peaceful
tribunal would not be enabled to procure the submission of
the states to its jurisdiction’ and contests about civil rights
would be settled amid the din of arms, rather than in these
halls of national justice. .

The act of the legislature of Missouri, establishing
.- oan offices,” had rio purposes to accomplish by which injury

could be sustained by any.one. The deficiency of currency .
in the state, and the expenses which attended its new or-
ganization, made the arrangements proposed and authorised
by the act convenient and beneficial to the citizens of the
state. The state, when it directed that the certificates
should be issued, made sufficient and certain provision for
" their redemption and payment. The permanent continuance
of the circulation of the certificates was prohibited by an
 effective regulation in the bill: the iwenty-fourth section
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of the-law provided for the gradual extinction of the cer- -
tificates as they-should come injand power was given to the
governor, by the twenty-ninth section of the law, to nego-
tiate a loan of gold and silver for their redemption. Thus,
the certificates were issued upon ample means for their dis-
charge ; and their discharge to their full value must soon
take place. .

. These certificates were not made a legal tender. - They
are not directed to pass as ‘ money :” and while there is
no obligation imposed by the law, that they shall be Jtaken
by the citizens of the state; it declares that the state shall
take them in payment for taxes, . for salt,-and for fees of
office.

When examined, ‘these certificates will be found to be
nothing more than evidences of loans made to the state; and
for the payment of which she has’ glven specxﬁc and avmla-,
ble- p]edges*

It will not be contended that the states have’not power to
borrow money : and what other form of certificate of a loan, .
than that which was adopted by ghe"state of Missouri, can
be devised, when this power is exercised. In every state of
the union loans have beén negotiable ; and certificates of the
amount due by the state to.the individual lenders are issued.

The certificates which were the consideration of the note;
were therefore not ¢ bills of credit,” in the constitutional
acceptation of such instruments.

An examination of the legislation of the states in which
such bills were issued, and-the proceedings under those
]aws, will clearly show that the condition of things in the
view and recollection of the convention which formed the -
constitution, was different, in evefy essential feature, from
that which was created by the law of Missouri. Massachu-
setts, in 1690, issued biils of credit to pay taxes and other
debts due to the state treasury; but the soldiers, to whom
they were offered, would not receive them. 1 Hutchinson’s
Hist. 402, 404. In 1714 and 1716, other issues were made,
and they were directed to pass as money, and made a tender.
In 1749 the issuing of such bills was discontjnued.

During the revolution, the ¢ bills of credit” which were
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isssued by the authority of the states, and by that of con-
. gress, were in most cases made a-tender; and this was the
objectionable feature in them. So long as no objection to
receive them is. imposed by the law which directs or autho-
rises their emission, they can injure no one. Free to refuse
them, the citizen may _protect himself from Joss by their de-
preciation, by rejecting them.

The bills issued under the Missouri law have not this
vice. - That part of the law which obliges the .officers of
the state to receive them for salaries and fees, is not before
the court. 'The notes in this suit were given voluntarily ;
and thus, in reference to-the case of the plaintiffs in error,
it cannot be said that the certificate given for the note had
the character of “a legal tender.”

In reference to the duty imposed on the lessees of the salt
springs owned by the state, it should be known to-the court,
that when the “act for the establishment of loan offices”
was passed, no leases had been given for those salt springs.
if it was to be made a condition of the lease, to which the
lessee would consent, that these certificates should be re-
ceived for salt: it cannot therefore be said that any .obliga-
tion was imposed on him, of which he could complain.

While, therefore, in every aspect of this case, those who
consented -to take these certificates could .not be affected
to their .injury by their depreciation, they might be bene-
fited by it; they could pay them to the state for taxes,
for fees of~oﬂice, and for salt at their nominal or par value.

An examination of the proceedings of the convention
which formed the constitution of the United States, will show
that the prohibition which is now supposed to operate on
the law of Missouri, was carried. by a majority of one vote.
Journal of the Convention, 302. It should not be presumed,
that this clause of the constitution wds intended ‘o extend
10 such issues as those authorised by the act of Missouri.
The language .of the constitution should be strictly con-
strued ; as it is a limitation on the sovereignty of a state.

All bank notes issued under state charteis are equally
within the constitutional prohibition, if the construction as-
sumed by the counsel of the plaintiffs in error is correct.
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The “ wolf scalp” certificates, by which the flocks-and herds
of the west are protected from the devastations of those de-
structive and numerous animals; the ¢ crow certificates,”
the rewards of those who save the fields of the husbandman
from the spoils of their worst enemies ; are all receivable for
taxes ; and all are equally obnoxious to the exceptions taken
to the certificates issued under the law of Missouri.

The consideration for the note which is the subject of
this suit was @ good and valuable consideration ; and the
note is binding on the parties to it, by the express terms
of the sixteenth section of the law. The note furnished
the parties with the means of paying their taxes, and was
a benefit to them. All the ceriificates have been redeemed
by the state.

Congress is not authorised to issue bills of credit. The
states may do all that is not prohibited; while congress can
do nothing which is not granted by the constitution. Con-
gress had no express authority to issue treasury notes, but
they were issued. 'These notes were precisely like the Mis-
souri certificates.

The treasury notes were not bills of credit; for they were
not made, by the act under which they were issued, a legal®
tender. They were freely circulated throughout the United
States without objections; and.they were most useful instru-
ments in the financial operations of the government. during -
the last war.

This court has not jurisdiction of the case. It i is not
within the requirements of the twenty-fifth section of the
judiciary act. ‘The validity of the state law was not drawn:in
questlon before the courts of Missouri; and no decision was -
made in those courts upon the validity. of the’ objection
now set up under the constitution of the United States.

The pleadings do not show that the law was drawn in
-questien; they only deny the promise charged in the decla-
ration. Upon the matters thus presented, and on no others,
did the courts of Missouri decide.

Mr Sheffey, in reply. The whole argument on th part
of the state of Missouri is founded on the assumptio that
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the certificates are not bills of credit, because they are not
-made a legal tender.

The provision of the constitution was introduced to pre-
vent a mischief; one . of the most fatal.effects on: the pro-
perty of the citizens of the United States: and thus consi-
dered, it is to be construed liberally. A strict construction,
and particularly -one which would render it inoperative, or
feeble in its influence, would not be justifiable.

The evils are the same; and the notes-will circulate ‘as
freely and as extensively, whether they are made a tender
or not.. Whatever paper promise is circulated on tlie credit
of the state, is a bill of credit; anid is within the sense of the
constitution.

This provision in the constitution was introduced to pre-
vent the states from resorting to state necessity as an apology
for the issue of paper. The states are not allowed to *“coin
money;” and the object clearly was to prevent any thing
being made by the states which would serve as a circulating
medium,

The word “ emit” is a peculiar expression. The states
may borrow money, and give notes'; but that is nof coining
money, nor is it emitting-bills of credlt, andso “wolf and crow
scalp certificates” are only evidence.that'the counties in the
states which anthorise them owe so much- money for meri-
torious and beneficial services.

It is denied that the power of the United States to issue
bills of credit, is the same which has been elaimed by the
state of Missouri under this Taw. It.-does not follow, that
because the: United States may issue such bills, the states
may do so. The states aré specially prohibited such lssues
by the constitution,

The proposition which was made in the convention to give
to congress the power to issue bills of credit, may-have been
rejected because that power had-been already given in the.
power to coin money, and regulate its value, Congress has
this power, as an incident : like the powef to issue deben-
tures; which is exercised as an incident to the power to
regulate commerce.
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Mr Chief Justice MarsuarL delivered the opinion of the
Court : Justices THomPsoN, JOHNSON, and M’Leaw dissenting. -

This i¢ a writ of error'to a judgment rendered in the court
of last resort, in the state of Migsouri ; affirming a judgment
obtained by the state’'in one of itg inferior courts against Hi-
ram Craig and others, on a promissory note. .

“The- judgment is in these words: *“apnd afterwards at a
court,” &c. *“the parties came into coutt by their attor~
neys, and, neither party desiring a jury, the cause is submit-
ted to the court; therefore, all'and singular the ‘matters and
things being seen and heard by the éourt, it is found by
them, that the said.defendants did assume upon themselves,
_ in‘manner and form, as the plaintiff by her counsel alleged.
And the court also find, that the consideration for which'the
writing declared upon and the assumpsit was made, was-for
the loan of loan office certificates, loaned by the state at her
loan office at Chariton ; which certificates were issued,and the
loan made in the manner pointed out by an act of the legis-
lature of the said state of Missouri, approved the 27th day
of Junpe 1821, entitled an act for the establishment of loan
-offices, and the-acts amendatory and-supplementary thereto :
and the court do further find, that the plaintiff hassustained
damages by reason of the non-performance of the assump-
tions and undertakings of them, the said defendants, to the
sum of two hundred and thirty-seven dollars and seventy-
nine cents, and do assess her damages to that sum. There-
fore:it is considered,” &c:

The first-inquiry is into the jurisdiction df the court.

- 'The twenty-fifth section of the Judlcxal act declares, « that
a final judgment or decree in any suit in the - hlghest court
of law or equity of a state, in which a decision in"the suit
cowld be had, whete is drawn in question” “ the validity
of a statute of, or an authority exercised under any state, on
the ground of their being repugnant to the constltutlon,
treaties or laws of the -United States, and the decision is in”
favour - of such their validity,” © may be re-examined, and
reversed or affirmed in the supréme court of the United
States.”
To give jurisdiction to this court, it must appedr in the
Vor. IV.—-3D
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record; 1. That the validity of-a-statute” of " the-state of
Missouri was drawn in question on the ground .of its being
fepugnant to the constitution of the United Stafes. 2. That
the decision was in favour of’its validity; .

1. To determine whether the validity of a-statnte ‘of*the
state’ was drawn in questlon, it will be _proper to.inspect the
pleadings in “the cause, as well as the judgment of the court.

The declaration is on a promissory note,-dated on the, Ist
day of August 1822, promising to pay to the’ state of Mis-
souri, on the st day of November 1822, at the loan office in
Chariton, the sum of one:hundred and ninety-nipe .dollars
ninety-nine cents, and the two per cent, per_annum, the in-.
terest accruing on the certificates berrowed from the 1st of *
Octobe1 1821. This note is obviously given for certificates
loanied under the act, for the establishment of loan offices.”
That.act directs that Ioans on personal securities shall be
made of sums less tlrxan two hundred .dollars. .This notg is
for one hundred and nmety-mne dollars ninety-nine,cents.
The act.directs that the certificates 1ssued by the state shall
‘carry two per cent interest from the date, which interest shall
‘be ‘calculated in the.amount of the loan. - The note promlses
to repay the sum, with- the two per cent interest .accruing
‘on the certificates borrowed, from the ist- day of October
'1821. . It eannot be doubted that the declaration i$ on a.note
given in pursuance of the act which,bas been ‘mentioned. * ~

Neither can it be doubted that the plea of non assumpsit
allowed the 'defendants to draw into. question 4t the-trial the
validity of ‘the considerdtion on which thé note was given.
Every thing which disaffirms the contract, every thing which
shows it'to be void, may be given in evidence on the general
issue in an action of assumpsit. The defendants, therefore, -
-were at liberty to question the validity of. the consideration
which was the foundation of the contract, and the constitu-
tionality of the law in which it originated.-

Have they done so 2
_ - Had the cause beeri tiied before-a jury, the: regular course
-would have beento move’ the court to instruct the jury:that
the act of assembly, in pursuance -of which ilie note:was
-given, was repugnant to the consntutlon of the United States;
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and:to.ekcept to’the -chafge of-the, judges, ‘ifin Yavopr of
its vandlt,y -or a special verdrct might have; been found: by
the: ]ury, stating the act .of assembly,’ the. execution of the
note in payment of certificites loaned in- pursu'mce -of- that .
act and referring its vahdlty to the-court: > The ‘one course
or the other would have shown tlii¢ the vzﬁtdﬂy of the-act
. of ‘assembly -was drawn_into question; ori the - ground ~of its
repugnancy to, the constitution’; and that the deblsmn of the
court was in favour -of -its. valid-, 7. - But. the onfe. ‘conrse
or’ the other, would have required both: a conrt and: Jury/
Neithier could ‘bé. pursued; where tlie office of “the. jury was
performed by the court. , In: such: 41 ‘cdse, the, obvious ¢b-"
stitute for an instruction to the jury; or a special verdu,:t1 is
a statement by the. court’ of- th& paints in coatl:oversy, on
which-its judgment is founded. " This may nct be the usugl
mode of  proceeding; but it is an obvious mode ;-and if the
- court of : the. state has adopted it, this'court cannot -give. up
substance for. form. ° .
'The' arguments of.counsel ¢dnnot be Spread on the recard.
The. points-urged in.argument-cannot ap:pear .. But: the ‘mo-
tives stated by the court-on the record for its judgment,.and
which form-a part of thegudgmenmtself mustbe copsilered
"as exhibiting the points:to-which those. argumients. were dis
rected;and the. judgment. ag showmg tbe ‘degision of the
. court upanithose-points. .There was no-jury-to-find the facts
and 'refer the law.to’ the court ; but if the court, which was
substituted- for: the jury, has found the facts on which its .
]udoment was.,rendered, ‘jts finding.must be equwalent to,
the ﬁndmg ofa jury. Has the court, ther,substituting itself
for a ]ury, placed facgs upon the -record, ‘which, connected
with the pleadings, show that the act in pursuance of which
this note was, executed was- drawn inte question, on the
ground of its repugnancy to the constitution 2
. After finding that the defendants did assume upon-them-
selves, -&c. the court proceeda to find * that the considera- -
tion for which the writing ‘declared upon and the .assumpsit
was made, was the Joan of loan offite certificates loaned by
the state at her loan office at’ Chariton ; which’ certificates
were issued and the loan' made, in thé manner pointed out
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by an act of the legislature of the said state of Missouri, ap-
proved the 27th of June 1821, entitled,” &c.

- Why did not the' court stop immediately. after the usual
finding that ' the "defendants " assumed 'upon themselves 2
Why proceed to find that the note was given for loan office
certificates issued under the act contended to be unconsti-
tutional, and loaned in pursuance of that act ; if the matter
thus found was-irrélevant to ‘the queéstion they were to de-
cide ?

- Suppose the statement made by the court to be contdined
in the verdict of ajury which concludes with referring to the
court the validify 6f the note thits taken, in pursuance of the
-act ; would not such a verdict -bring the constitutionality of

-the act, as. well as ‘itg constriction; directly before the
court? We think it would: such a verdiet would find that
the consideration of the note was loan office cer’uﬁcates, 15-

- sued and loahed in the manner pfeseribed by theact.' What
could be referred to the court by sucha verdict, but -the
obligation of the’law? 1t finds that the certificates for

) which the note was given, were issued in pursuance of the
act,and that the contract was made in conformity with it.

" Admit the ‘obligation of the act, and ‘the verdict is for. the
plaintiff ; deny its obligation, and the verdict is‘for the de-
feridant. On what ground can its obligation be contested,
but its repughancy to the constitution of the United States?

‘N‘o other is suggested. At any rate, it is open to that ob-
jection. Ifit be in truth repugnant to the’constitition ‘of
the United States, that repugnancy. might "have been urged
in the state, and. may consequently be urged in this court ;
since it is presented by the facts in the record, which were
found by ‘the court that tried thé cause.

It is- 1mp0551ble to doubt that, in_point of fact, the consu--
tutionality of the act, under which the certificates were issued
that formed the consideration of this note, constituted the
only real question made by, the parties, and the only real
question decided by the court. But the record is to be in-
spected with judicial eyes ; and, as it does not state in ex-
press terms that this point was made, it has been contended
that this court capnot assume the fact that it was made or
determined in the tribunal of the state.
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"The record shows. distinetly that this. point éxisted, and
that no-other did exist ; -the special statement of facts made
by tlie court as exhibiting the foundation of its judgment .-
containg lbis point and no-other. The record shows. clearly
that the cause.did depend, and must depend on this. point
alone. * If in such a case, the niere omission of 'thé court of
stsoun, to say, in terms, thdt the dgt of the legislature was
constitutional; w1thdraWs that point from-the cause, or must
close the judicial eyes of the appellate tribunal- upon it’; no-
-thing - can‘be more obvious, than that the.provisions of the
constitution, and of an-act of congress, may be always eva- -
-ded ; and may be often,as we think they would .be in this
case, unintentjonally defeated.

But this question has frequently occurred ; and, has, we
,thmk,\been frequently. decided. in this court. Smtth 8. The
State 'of Maryland, 6 Cranch, 286. Martin vs. Hunter’s
Lessee, 1 Wheat. 855. Miller vs. Nicholls, 4 Wheat. 311.
Williams vs. Norris, 12. Wheat. 117.- Wilson and others
v8. The Black Bird Creek Marsh Company, 2 Peters, 245,
and Harris vs. Dennie-ip . this term'y dre -all, we _think; ex-
pressly in pomt "There has béen per{ect uniformity in the
‘consiruction given by this' eourt to the- twenty:-ﬁfth section
of the judicial act. 'Thdt.construction is, that it is'not.né-
cessary to state, in terms, on-the récord that the constitation,
or a treaty or law of the United States has been drawn in .
question, or the vahdxty of a state law, -on the- ground of its' .
repugnancy to the constitution.” It is sufficient if the record
shows that the constitution; ora treaty or law of the United
States must have been- construed, or that the constitytionality
of a'state law must have been questioned; and:the decision
Has been in favour of the -party. claiming under such Iaw.

We think, then, that the. facts stated on the record pre-
sented the question of répugnancy hetween the constitution
of the United States and the act of Misseuri to the court
for its decision. If it was presented, we are to inquirs;

" 2; 'Was the decision of the court in favour of its validity ?

The judgment in favour of-the plaintifi*is a decision in

favour of -the validity of the.contract, and consequently of
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the validity. of the law-by the authority of which the contract
was made.

The case is, we think, within the twenty-fifth section of
the judicial act, and consequently within the ]urxsdlctlon of
this court.

This brings us to ‘the great question in the cause: Is the
act of the legislature of Missouri repugnant to the constitu-
tion of the United States? )

The counsel for-the plaintiffs in error maintain, that it is
repugnant to the constitution, because its object is the emis-
- sion- of bills: of credit contrary to the express prohibition
contained in‘the tefith section of the first article.

"The act under the authority of which the certificates loaned
to. the plaintiffs in error' were issued, was passed on the 26th
of June 1821, and is entitled “ an act for the establishment
of foan offices.” The provisionsthat are material to the
-present mquiry, .are, comprehended in the third, thirteenth,
fifteenth, sixteenth, twenty-th-n'd' and twenty-fourth sections
of the .act, which are in these words:-

Section tlie thitd "enacts:-“that- the - anditor of public
accounts and treasurer, under the direction of the governor,
shall, and. they:. are *hereby “required to issue- certificates,
signéd by the sajd auditor and “treasurer, to the amount of
- two hundred thousand doMHars, of denoniinations not exceed-
ing ten dollars;nor less than fifty cents (to bear such devices
as'they. may deem the most, safe), in'the following form, to wit:
«This certificate. shall be receivable at the treasury, or any
of the loan offices.of the state of Missouri, in the discharge
_ of taxes,or débts dite to. the state, for the sum of § . -

-with interest for thé same, at the rate of two per.ce'ntum per_
_ annunr from- this date, the day of - 182,

The thirteenth secfion declares : © that the cernﬁcates of
the said loan‘office shall be receivable at the treasury.of the
state; and by all tax: gatherers and ather public officers, in
payment of taxes or-other moneys now due ta the state or to
any county.or téwn thérein, and. the said certificates shall
also be received. by-all officers civil and military in the state,
in the dlscharge, ‘of salaries and fees of office.”

The fifteenth section provides: *that the commission-
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ers of the said loan. offices shall have power to make loans

.of the said certificates, to citizens of this state, residing
within their respective districts only, and in each district a
proportion shall be loaned to the citizens of each county
therein, according to the number thereof,” &ec.’

Section sixteenth. ¢ That the said commissioners of
each of the said offices are further authorised to make loans
on personal securities by them deemed good and sufficient,
for sums less than two hundred dollars; which securities
shall be jointly and severally bound for the payment of the
amount s0 loaned, with interest thereon,” &c.

Section twenty-third.. ¢ That the general assembly shall,
as soon asmay be, cause the salt springs and lands attached
thereto, given by congress to this state, to.be leased out,
and it shall always be the fundamentdl condition in such
leases, that the lessee .or lessees shall receive-the certifi-
cates hereby .required to be issued, in payment for- salt,
at a price not exceeding that which may be prescnbed by
law ¢ and all the proceeds of the said salt springs, the inte-
rest accruing to the state, and all estates purchased by offi-
cers of the said several offices under the provisions of this
act, and all the debts now due or hereafter to be due'to this
state ;.are hereby pledged and constituted a fund for the re-~
demption of the certificates hereby required to be issued,
and the faith of the state is hereby also pledged for the same
purpose.”

Section twenty-fourth. ¢ That it shall be.the duty of
the said aunditor and treasurer to withdraw annually from
circulation, one-tenth part of the certificates which are here-
by required to be issued,” &c.

* The clause in the constitution which this act is supposed
to violate is in these words: * No state shall” ¢ emit bills
of credit.”

‘What is a bill of credit? What did the constitution mean
to forbid 2

In its enlarged, and perhaps its literal sense, the term
¢ bill of credit” may comprehend any instrument by which
a state engages to pay money at a future day ; thus includ-
ing a certificale given for money borrowed. But the lan-



432" ' SUPREME COURT.
[Craig et al. vs. The State ‘of Missouri]

guage of the corstitution itself, and the mischiefto be pre-
vented, which we know from. the history of our country,
equa}ly lumt the .interpretation. of ithe' terms. The word
“ emit,” is never employed-in deseribing those. cohtracts by
whxch . state binds itself to pay money at. a- future day for,
services actually.teceived, or. for money-borrowed for pre-
sent uee ;. nov are instruments exeguted for such purposes,
in common, huguage, ‘denomindted - bills of credit.” To
5 emit: bills of eredit,”'conveys-to thie mind the idea of i ig-
suing paper intended - to circulate through the community
for its"ordinary -purposes, as money, which paper is redeem-
able at a future day. 'This is the sense in which the terms
.~have been always understood.-
- At-a very early period of ‘ur:colonial history, the attempy
to supply the.want of the. precio 1s “metalg by a paper me-
dium was'made to a.considerable extent ; and the bills emit-
ed for this purpose have ,been frequemly’ denominated bills.
of credit.- Dyting the war of our revqutldn, we were driven
‘te this expedient;-and nscéssity. compelled us to use it to
" & most fearful. extent. The term.has. acquired an' sppro-
priate meanirig ; and “ bills of credit” signify a paper me-
dium, intended to circulate between individuals, and between
government apd individuals, for the ordingry purposes of
society. Such a medium lias been always liable to consi-
derable flyctuation. [is value is continually changing ; and
these changes, often great and sudden, expose individuals to.
immense loss,are the sources of ruinous speculations, -and
destroy all'confidence between man and man. 'To cut up
thig mischief by .the roots,.a- ‘mischief which was  feit through
.the United. States, and which deeply affected the- interest
and prosperity of all ; the people declared in their- consti-
tution, that no state- should -emit bills of credit. If the pro-
‘ibition means any thmg, if the words are not empty sounds,
it must, comprehend the emission of any paper medium, by a
state gpvernment,.for the purpose of common direulatiori.
What is the character of the certificates.issued by author- -
_ ity of -the aet under consideration?  What office are they
to perform 7 _Certificates signed by .the auditor and trea-
surer of the state,.are to be issued by those officers to the
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amount of two hundred thousand dollars, of denominations
not exceeding ten dollars, nor less than fifty cents. The
paper purports on its face to be receivable at the treasury,
or at any loan office of the state of Missouri, in- discharge of
taxes or debts-due to the state.

The law-makes them receivable in discharge of all taxes,
or debts due to the state, or any county or town therein; and
of all salaries and fees of offise, to all officers civil and mili-
tary within the state ; and for salt sold by the lessees of the
public salt works. It also pledges the faith and funds of
the state for their redemption.

It séems impossible to doubt the intention of the legisla-
ture in passing this act, or to mistake the character of these
certjficates, or the office they were to perform. The de-
nominations of the bills, from ten dollars to fifty- cents,
fitted them for the purpose of ordinary circulation; and
their reception in payment of taxes, and debts to the gov-
ernment and to corporations, and of salaries and fees, would
give them currency. They were to be put into circulation;
that is, cmitted, by the government. In addition to all these
evidences of an intention to make these certificates the ordi~
nary circulating medium of the country, the law speaks
of them in this character; and directs the auditor and trea-
surer to withdraw annually one-tenth of thém from circula-
tion. Had they been- termed “bills of credit,” instead of
« certificates,” nothing would have been wanting to bring
them within the prohibitory words of the constitution.

And can this make any real difference? Is the proposi- .
tion to be maintained, that the constitution meant to pro-
hibit names and not things? That a very important act,
big with great and ruinous mischief, which is expressly for-
bidden by words most appropriate for its description; may
be performed by the substitution of a name? That the con-
stitution, in one, of its.most important provisions, may be
‘openly evaded by giving a new name fo an old thing? We
cannot think so. We think the certificates emitted under
the authority of this act, arc as entirely bills of credit, as if

_they had been so denominated in the act itself.
But it is contended, that though these certificates should be
Vou. IV.—3 E
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deemed bills-of credit, according to the common acceptation
of the term, they are not so in the sense-of the constitution;
because they are not made g legal tender.,
The constitution itself furnishes no countenance to this
distinction. The prohlbmon ds general. It extends to all
bills of credit, not to bills of a particular deschptxon That .
tribunal mast be bold indeed; which, without the aid of other
explanatory words, could venture on this constructid. It
is ‘the léss admissible in-this case, because the same clause
of the constitution contains a substantive prohibition-to the
enactment of tender laws. The gonstitution, therefore, con-
siders the emission of bills of credit, and the enactment of
tender laws, as.distinct operations, independent of each other,
which may be sepdrately performed. Both are forbidden.
To sustain the one, because it is not also the other; to say
that bills of credit may be emitted, if they be not made a -
tender in payment of debts; is, in effect, to expunge that dis-
-tinct independent prohibition, and to read the clause as if it _
had been entirely omitted. ‘We are not at liberty todo this.
The history of paper money has been referred to, for the
- purpose of showing that its great mischief consists in being
made a-tender ; and that therefore thie general words of the
constitution may be restrained to a particular intent.  -»
‘Was it even true, that the evils of paper money resulted
solély from the quality of its being made a tender, this court
would not feel itself authorised'to dlsregard the plain mean-
ing of words, in search of a conjectural intent to which we
are not conducted by the language of any part of the instru-
. ‘ment. ‘But we do not think that the history of our country
proves either, that being made a tender in payment of debts,
is an essential quality of bills of credit,-or the only mischief
resulung from them. It may, indeed, be the most pérni-
cious ; but that will not authorise a court to convert a ge-
neral into a particular prohibition.

We learn from Hutchinson’s History of Massachusetts,
vol. 1, p. 402, that bills-of credit were emitted for the first
time in that colony in 1690. An army returning unexpect-
edly from an expedition against Canada, which had proved
. as disastrous as the plan was magnificent, found the govern~
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ment totally unprepared to meet their claims. Bills of credxt
were resorted to, for relief from this embarrassment. - They
do not appear to have been made a tender; but they were
not on that account the less bills of . credlt, nor were they
absolutely-harmless. The emission, however, not being con-
siderable, and the bills being soon redeemed, the experiment
would have been productive of not much mischief, had it not
been followed- by repeated emissions to a much larger
amount. The subsequent history of Massachusetts abounds
with proofs of the ‘evils with which paper money is fraught,
whether it be or be not a legal tender.

Paper money was also issued in other colonies, both in

the north and sonth ; and whether made a tender or not, was
productive of evils in proportion to the qu'antity emitted. In
the war which- commenced in America in 1755, Virginia
issued paper money at several successive sessions, under the
appellation of treasury notes. This was made a tender.
Emissions were’ afterwards made. in 1769, in 1771, and in
1773. These were not made a tender; but they circulated
together’; were equally bills of credit; and were productive
.of the same effects. In 1775 .a considerable emission was
made for the purposes of thie war. - The bills were declared
to be current, but were not made a tender. "In 1776, an
additional emission was made, and the bills were declared
to be a tender. The bills of 1775 and 1776 circulated to-
gether ; were equally bills of-credit ; and wete productive of
the same consequences. .

Congress emitted bills of credit to a large amount ; and did
not, perhaps could not, make them a legal tender. This
powerresided in the states. In May 1777, the legislature of
Virginia passed an act for the first time making the bills of
credit issued under the authorlty of congress a tender so,far
as to extinguish interest. It was not untl] March 1781 that
Virginia passed an act making all the bills of credit which
had been emitted by congress, and all which had been emit-
ted by the state, a legal tender in payment of debts. Yet
they were in every sense of the word bills of credit, previous
to that time ; and were productive of all the consequences of
paper money. We cannot then assent to the proposition.
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that the history of our country furnishes any just argument
in favour of that restricted construction of the constitution,
for which the.counsel for the defendant in error contends.

The certificates for which this note was given, being in
truth < bills of credit” in_the sense of the constitution, we
.are brought to the inquiry :

Is the note valid of which they form the consideration?

It has been long settled, that a promise made in conside-
ration ‘of &n act which is forbidden by law is void. ~ It will
not be questioned, that an act forbidden by the constitution
of the United States, which is the supreme law, is against
. law. Now the constitution forbids a state to * emit bills of -
credit.” The loan of these certificates is the very act which
is forbidden. It is not the makmg of them while they liein
the loan offices ; but the issuing of them, the putting them’
into circulation, which is the act of emission ; the act that is
forbidden by the constitution. The consideration of this
note is the emission of bills of credit by the state. The very
act-which constitutes the consideration, is the act of emlttmv
bills of credit, in the. mode.prescribed by ‘the law of stsoun 3
which act is prohibited by the constitution of the United .
States. _

Cases which we cannot distinguish from this in principle,
have been decided in state courts of great respectability ;
and in this court. In the case of the Springfield Bank vs.
Merrick et al. T4 Mass. Rep. 322, a note was made payable
in certain bills, the loaning or negotiating of which.was
prohibited by statute, inflicting a penalty for its -violation.
The note was held to be void. Had this note been made in
consideration of these bills, instead of being made payable
in them, it would not have been’ less repugnant to the sta-
iute ; and would consequently have been equally void.

In Hunt vs. Knickerbocker, 5 Johns. Rep. 327, it was de-
cided that an agreement for the sale of tickets in a lottery,
not authorised by the legislature of the stite, although in~
stituted under the authonty of the government of another-
state, is contrary to the spirit and policy of the law, and void.
The consideration on which the agreement was founded
. being illegal, the agreement was void. The books, both' of.
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Massachusetts and New York, abound with casesto the same
effect. 'They turn upon.the question whether the- particular.
case is within the principle, not on the principle itself. -It
has never been doubted, that a note given on a consideration
which is prohibited by law, is void. Had the issuing or cir-
culation of certificates of this or of any other description
been prohlbxted by. a statate of Missouri, couldsa suit have
been sustained in the courts of that state, on a note. given in’
consideration of the prohibited certificates 2 Ifit could not,

are the prohibitions of the constitution to be held less sacred
than those of a state law?

It had been determined, independently of the acts of con-
gress on that subject, that sailing under the license of an
enemy is illegal. Patton vs. Nicholson, 3 Wheat. 204, was
a suit brought in one of the courts of this district on a note
given.by Nicholson to Patton, both citizens of the United
States, for a British license. The United States were then.
at war with Great Britain; but the license was procured
without any infercourse with the enemy. The judgnient of
the circuit court was in favour of the defendant; and the
plaintiff sued out a writ of error. The counsel for tlie de-
fendant in error was stopped, the court declaring that the
use of a license from the enemy being unlawful, one citizen
had no right to purchase from or sell to another such a li-
cense, to be used on board an American vessel. The con-
sideration for which the note was given being unlawful, it
followed of course that the note was void.

A majority of the court feels constrained to say that the
consideration on which the note in this case was given, is
agamst the highest law of the-land, and that the note itself
is utterly void. In rendering Judgment for the plaintiff, the
court for the state of Missouri decided in favour of the vali-
dity of a law which is repugnant to the constitution of the
United States.

In the argument, we have been remmded by one side of
the dignity of a sovereign state ; of the humiliation of her
submitting herself to this tribunal of the dangers which may
result from mﬂlctmg a wound-on that dignity : by the other,
of the still supérior dignity of the people of the United States;
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whe . have spoken their will, in terms which we cannot mis-
understand.

To these admonitions, we can only answer : that if the
exercise of that jurisdiction which has been imposed upon
us by the constitution and laws of the United States, shall
be calculated to bring on those dangers which have been
indicated + or if it .shall be indispensable to the preserva-
tion of the union, and consequently of the independence
and liberty of these states: these are considerations which'
address themselves to those departments which may with
perfect propriety be influenced by them. This department
can listen only to the mandates of law ; and can tread only
that path which is. marked out by duty. .

The judgment of the supreme court of the state of Mis-
souri for the first judicial district is reversed ; and the cause
remanded, with directions to enter judgment for the de-
fendants.

Mr Justice Jomnson.

This is a case of a new impression, and intrinsic diffi-
culty ; and brings up questions of the most vital importance
to the interests of this union.

The declaration is in the ordinary form; and the part
of the record of the state court, which raises'the questions
before us, is expressed in these words:  at a court, &c.
came the parties, &c. and neither party requiring a jury, the
cause is submitted to the court ; therefore, all and singular,
the matters and things, and evidences, being seen and heard
by the court, it i¥'found by them that the said defendants did
assume upon themselves in the manner and form as the plain-
tiffs by their counsel allege; and the court also find that
the consideration for which the writing declared upon, and
the assumpsit was made, was for ¢he loan of loan office cer-
tificates, loaned by the state at her loan office at Chariton; _
which -certificates’ were - issued and the loan made in the
manner pointed out by an act, of the legislature of Missouri;
approved, &c. And the court do further find that the plaintiff
hath sustained damages by reason of the non-performance of
the assumptlons and undertakings aforesaid, of them the said
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defendants, to the sum, &c. ; and therefore it.is considered
that the plaintiff recover,” &ec.

In order to understand the case, it may be proper to pre-

“mise, that the territory now occupied by the state of Mis-
sour having been subject to the Spanish government, was
at the time of its cession governed by the-civil law as modi- -
fied by the Spanish government; that it so continued, sub-
ject to certain modifications introduced by act of congress,
until it became a state; whén the people incorporated into
their institutions as much'of the civil law as they thought
proper: and hence, their courts of justice now partake of a .
mixed character, perhaps combining all the advantages of
the civil and common law forms. By one of the provisions
of this law the trial by jury is forced upon no one; is yet open -
to all; and when not demanded, the court acts the double
part of jury and judge.

It is obvious, therefore, that the matter certified from the.
record of the state court before recited, is in natuie of a
special verdict, and the Judgment of the court is upon that
verdict: and in this light it shall be examined.

The purport of the finding is that the vote declared upon
was given * for a loan of loan office certificates, loaned by
the state under certain staté acts, the caption of which is

iven.”

‘Some doubts were thrown out in the argument, whether
we could take notice of. the state laws thus found, without
being set out at length: but in this there can be no ques-
tion'; whatever laws that court would take notice of, we
must of necessity receive and consider, as if fuliy set out.

By the acts of the state designated by the court in their
finding, the officers of the treasury department of the state
were authorised to create certificatés of small denominations,
from ten dollars down to fifty cents, bearing interest at two
per ceptum per annum, and to loan these certificates to in-

+dividuals ; taking in lien thereof promissory notes, payable
not exceeding one year from the date, with not more than
six per cent interest, and redeemable by instalments not ex-

ceeding ten per cent every six months, giving mortgages of
lénded property for security.
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These certificates were in this form: ¢ this certificate
shall be receivable at the treasury, or any of the loan offi-
“ces of the state of Missouri, in the discharge’ of taxes or
debts due the state, for the'sum of § s with interest for
the same, at the rate of two per centum per annum from this
date, the day of 182 ;” which form is set
‘out in, and prescribed by the act designated in the finding -
of the court. )

This writ of error is sued out under the twenty-fifth-sec-
tion of the judiciary act; upon the supposition that the state
act is in violation of that provision in the constitution which
prohibits the states from emitting bills of credit; and that the
note declaréd on is void, as having been taken for an illegal
consideration, or without consxderatlon. :

As a preliminary question, it has been argued, ‘that the
case is not. withinthe provisions of the twenty-fifth section ;
because it does not appear frém any thing on the record,
that this ground of defence was specially set up in-the courts
of the state. But this we consider no longer an open ques-
tion ; it has repeatedly been decided by this court, that if a
special verdict or the instruction of a_ court involve such
facts as that the Judgment must necessarlly affirm the vali-
dity of the state law, or invalidity of a right set up under
the laws or constitution of the United States; ; the case issuf-
ficiently brought, within the provisions of the. twenty-fifth
szction.

The judgment of the court in this case affirms the validity
of' the contract on which the suit is mstltuted And this
could not have been affirmed, unless on the assumption that
the act in which it had its origin was constitutional.

In the argument’ of counsel the objections to this cantract
were presented in the form of objections to the considera-
tion. But this was unnecessary to his argiment ; since even
‘a valuable consideration will not make good a contract in
itself-illegal. - These notes originate directly under the liw-
of Missouri; they are taken in pursuance of its provisions;
have their origin in it; and rest for their validity upon it:
and if thatlaw be void; must fall with it. ©° Whether, therefore,
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the bills for which they were given be void or valid, if ‘the
law be void, the notes would be so.

There are some difficulties on the subject of consideration,
for which I would reserve myself until they bec.me unavoid-
able. But it is not one of those difficulties that, as a guide
for the state, the power-of the states over the law of contracts,
will legalize a contract made, under whatever law, or for
whatever consxderauon That argument makes the act {0
justify itself; and is a-direct recurrence to that exercise of
© sovereign power which it was the leading principle of the
constitution that each should renounce, so far as it was in-
compatible with the provisions of the constitution; the ob-.
jects of which were the security of individual rlght, and the

perpetuation of the union.

The instrument is a dead letter, unless its effect be to in-
validate every act done by the states in violation of the con-
stitution of the United States. And as the universal modus .
operandi by free states must be through théir legislature; it
follows, that the laws under which any act is done, importing-
a violation of the constitution, must be a dead letter. The’
language of the constitution is, * no state shall eniit bills of
credit ;” .and this, if it means any thing, must-mean that no
state shall pass a law which has for its object an emission of
bills of “credit.

It follows, that when the officers of a state undertake to
act upon such a law, they act without authority’; and’thate
the contracts entered into, direct or incidenta] to such their

_illegal proceedings, are mere nullities. i

This leads us to the main question: ¢ Was this an.emis-
sion of bills of credit in the sense of the constitution?” And
here the’ dxfﬁculty which presents itself is to determine
whether it was & loan or an emission of paper money; or,
perhaps, whether it was not an emission of paper money,-
under the disguise of aloan. There cantot be a doubt that
this latter view of the subject must always be examined ; for
that which it is not permitted to do directly, cannot be legal-"
ized by any change of narmes or forms. Acts done ““in’
fraudem legis,” are.acts in violation of law.

The great difficulty, as it is here, must ever be to deter-

Vou. IV.—3 F
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mine, 1n each case, whether it bea loan, or an emission ot
bills of eredit. - That the states have an unlimited | power to
effect the one, and are divested of power to do the other,
are propositions equally unquestionable ; but where to draw
the dlscrumnatmg line is the great difficulty. 1 fearit is
an ‘insuperable difficulty.

The terms, “ bills of credit,” are i themselves vagie and
"general, and, at the present day, almost dismissed from our.
languagé. It is then only by resortmg to the nonienclature
of the day of the constitution, that we can hope to get.at the
idea which the framers of the constitution attached to it.
The quotation from Hutchlnsou s History of Massachusetts,
therefore, was a proper one for this purpose; inasmuch-as
the sense in whlch aword is used, bya dlstmgulshed historian,
and a man in public life in ourown countty, not Jongbefore
the revolution; furnishes, a satisfactory criterion. for a defini-
tion.- It is there used as synonymous with paper meney 3.and
we will find it. distinctly used in the same sense by the first

congress which met under the present constitution.

"The whole history and legislation of the time prove that,
by_ bills of credit, thé framers of the tonstitution meant-pa-
per money, with reference to that which had beenused .in
the states from the commencement of the century, down to
the time when it ceased to pass, before reduced to its in-
nate worthlessness.

~ It was contended; in argument, for the defendant in.error,
that it was essential to the description of ‘bills of credit in

- the sense’ of the constltutxon, that they should be made a
" lawful tender. But his own quotations negative that idea ;
and she constitution does the same, i the general prohibi-
tion in the states’ to make-any thing but-gold or silver a. le-
gal tender. If, however, it were other,wxse, it'would hardly
avall him here, since these certificates were, as to their offi-
cers’ -salaries, declared a legal tender.

The great end and objéct of this restriction on the power
of the states, will furnish_the’ best definition of the terms
under consideration. The whole was inténded to exclude
every thing from use, as .a circulating medium, except gold
and silver; and to give to the United States the exclusive
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control over the coining and valuing of the metallic medium.,
That the real dollar may represent property, and. not the
shadow of'it.

Now, if a state were to pass a law declaring that this re-
presentative of money shall be issued by its officers, this
would be a palpable and tangible case; and we could not
hesitate to declare such a law, and every contract entered
into on the 'issue of such paper, purporting a promise to
return the sum borrowed, to be a mere nullity. But sup-
Pose a state enacts a law authorising her officers to borrow
a hundred thousand dollars, and to give in lieu thereof cer-
tificates'of one hundred dollars each, expressing an acknow-
ledgement of the debt; it is presumed there could be no objec-
tion to this. Then suppose- that the next year she authorises
these certificates to be broken up into ten, five, and even
one dollar bills. Where can be the objection to this? And if;

. atthe institition of the loan, the individual had given for the
script his note at twelve months, instedd of paying-thecash; it
would be but doing in another form what was here done in
Missouri; and what is often done, in principle, where the loiin
is not required to be paid’ immediately in cash.

" Pursuing the scrutiny farther, and with a view to bringing it
as close home to the present case as possible : a state having
exhausted its treasury; proposes'to anticipate its taxes for one,_
two or three years; its citizens, or others, being willing to
“aid it, give their notes payable at sixty days, and receive the
script of the state at a premium, for the advance. of ‘their
credit, which enables the state, by discounting these notes,
to realise the cash. There could_be no objection to this"
negotiation ; and their script being by-contract to be receiva-
ble in taxes, nothing would bé more natural than to break
it up into small parcels in order to adapt it to the payment,
of taxes. And if in this state it should be thrown into cjr-
culation, by passing into the hands of those Who would want
it to.meet their. taxes, I see nothing in this that could
amount to. a- violation of the constitution, Thus far the
transaction partakes of the distinctive features of a loan :
and yet it cannot be denied that its adaptation to the pay-
ment of taxes does give it one characteristic of a circulating
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medium. And another point of similitude, if not of identity,
is the provision for forcing the receipt of it upon those to
whom the state had incurred the obligation to pay.money.

-The result js, that these certificates are of a truly amphi-
bious character ; but what then should be the course of this
court? "My conclusion is, that, as it is a doubtful case, for
that reason we are bound to pronounce it innocent. It ddeé
indeed approaca as near to a violation of the constitution
as it can well'go, without violating its prohibition ; but it is
inthe exercise of an unquestionable right, although in rather
a questionable form; and I.am bound to believe that it was
done in good faith, until the contrary shall more clearly ap-
pear.

Believing it then a candid exercise of the power of bor-
rowing, I féel myself at:liberty to go further, and briefly to
suggest two points, on which these bills vary from the dis-
tinctivé features of the paper meoney of the revolution.

1. On the face of them they bear an interest, and for

.that reason vary in value every moment of their. existence .

'

this disqualifies them for the uses and purposes of a circu-
lating medium ; which.the universal consent, of mankind de-

- clares should be of an-uniform and unchanging value, other-

wise it must be the subject of exchange, and not the medium.

2." All the’ paper medium of-the revolution consisted of
promises o pay. This1s a promise o receve,.and to re-
ceive in .payment .of debts and taxes due the state. . This
is not an immaterial distinction ; for the objection to a mere
paper medium is, that its value depends upon mere natjonal
faith. But this certainly has a betterdependence; the pub-
lic,debtor who purchases it may tender it in-payment; and
upon & suit brought to recover against him, the constitution
contains-another provision to which he may have recourse.
As far as the feeble powers of this court extend, he would
be secured (if h& could ever need security) from a violation
of his contracts. This-approzimates them to bills on a*fund;
and a fund not to be withdrawn by a law of the state.

Upon the whole, I amof opinion that.the judgment.of the
state court should be affirmed.
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Mr.Justice TaomPsoN. ~

This case comes up by writ of error, from the state court
of Missouri, on a judgment recovered -against the plaintiffs
in error, in the aighéest court in that state; and the first
question that has been made here,-is, whether this court has
jurisdiction of the case, under the twenty-fifth section of the
judiciary act of 1789.

If the construction of this twenty-fifth section was now
for the first time brought before this court; I should enter-
tain very serious doubts whether this case came .within it.
The fair, and as I think the clear import of that section s,
that some one of the cases therein stated; did, in point of
Juact, arise, and was drawn into question ; and did receive- the
judgment and decision of the state éourt,. It is not'enough,.
that such question’ might have been made, A party may
waive the nght secured to. him. under this section. This
would not in any manner affect the ]unsdlcnon of the state
court ; and mlght of course be waived. 1In the present.case,
thete is no doubt but the facts which appeared before the
state .court presented.a case which-mighs properly fall with-
in this section. The defendants might have insisted that
the state law was unconstitutional, and that thé certificaies
issued in pursuance of its provisiens were void.: And if the
court had sustained the act,, it wonld have been one of the-
cases within the twenty-fifth section. But the cotrt was not
bound to call upon the party to raise’ the objection, for the
purpose of putting” the cause in a situation to be broucrht
here by writ of "error. It cannot he doubted, but that: thene
might have been an express waiver of this right ;and I should
think an lmphed waiver-would equally preclude a review of
the case by this court; and that such waiver ought tor be
implied in all cases where it does not -appear, that in point
of fact the question was madse, and received.the judgment of
the.state court. But to entertain jurisdietion,in this case, is
perhaps not going farthet than this court has already gone,
and I do.not mean to call in question these decisions; but
‘have bately noticed the question, for the purpose of statiug
the rule by which 1 thmk all cases under this section should
be tested.
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The more important question upon the merits of the case
is, whether the constitution of the United States interposes
any impediment to the plaintiff’s right of recovery in this
case. And this question has been presented at the bar under
the following points: .

1. Whether the certificates issued under the pronsxons
of the law of the state of Missouri, are bills of credit, within
the 'sense and meaning of the constitution.

2. If so, whether, as they formed the consideration of the
note on which the judgment below was recovered, the note
was rendered thereby void and irrecoverable

"The first is a very important question, and not free from
. difficulty ; and one upon which I haye entertained serious
doubts: but looking at it in all its bearings, and considering
the consequences to which.the rule established by a majority
of the court will lead, when carried out to its full extent, I
am compelled to dissent from the opinion pronounced in this
case.

The limitation upon the powers of the state of Missouri,
which is supposed to have been transcended, is contained
in the tenth section of the first article of the constitution of
the United States. “ No state’ shall emit bills of credit.’”
Are the certificates issued under the authority of the Missouri
law, Bills of credit, within this prohlbmon‘l s

-The form of the certificate is prescribed in the third sec-
tion of the act (act 27th of June 1821) as follows:

+ "This certificate shall be receivablg at the treasury or any
.of the loan offices’of the state of Missouri, in the discharge of
taxesor debts due to the state, for the sum-of § , with
interest for the same at two per centum per annum, from this
date,” &c. And the thirteenth section declares, ¢ that the
" certificates of the said loan office shall be receivable at the
treasury of the state,.and by all tax gatherers and other pub-
lic officers, in payment of taxes or other'moneys now due, or
to become due to the state, or.any county or town therein;
and the said certificates shall also be received by all officers,
civil and. military, inthe state, in the discharge of salaries
and fees of office.” It is proper here to notice, that if the
" lattér branch of this section should be considered as con-
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flicting with that prohibition in the constitution, which de-
clares that no state shall make any thing but gold and silver
coin a tender in-payment of debts ; no such question is in-
volved in the case now before the court, and the law-may be
good.in part, although bad in part. )

The precise méaning and interpretation of the terms, bills
of credit, has no where been settled; or if it has, it has-not
fallen within my knowledge.” As used in the constitution,
it certainly cannot be applied to all obligations, or vouchers,
given by, or under the authority of a statc for the payment
of money. The right of astate to borrow money cannot be
questioned ; and this necessarily implies the right of giving
some voucher for the repayment : and it would seem to me
difficult to miintain the proposition, that such voucher can-,
not legally and constitutionally assume a negotiable cha-
racter ; and as such, to a certain extent, pass as, or become a
substitute for mopey. The act does not profess to make
these certificates a circulating medium, orsubstitute for' mo-
ney. They are (except as relates to public officers) made
receivable only for taxes and debts due to the state, and for
salt sold by the-lessees of salt springs belonging to the
state. These are special and limited objects; and these
certificates cannot answer -the purpose of a circulating me-
dium, to any considerable extent.

A simple promise to pay a sum of thoney, a- bond or other
security given for the payment of the same, cannot be con-
sidered a bill of credit, within the sense of the constitution.
. Such a consiruction would take from the states all.power to

borrow money, or execute any obligation for the repayment.
The natural-and literal meaning of the terms import a bill
drawn on credit merely, and not bottomed upon any resl or
substantial fund for its redemption. There is a material and
.well known distinction between a bill. drawn upon a fund,
and one drawn upon credit only. A bill of credit may there-
fore be considered a bill drawn and resting merely upoii
the credit of the draiver; as contradistinguished from a fund
constituted or pledged for the payment of the bill. Thus,
the constitution vests in congress the power to borrow
money on the credit of the United States. A bill drawn
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under such authority would be a bill of credit. And ‘this
idea is. more. fully expressed in the old confederatlon,
(Art. 9.) ¢ Congress shall have -power to borrow money
or emit bills on the credit of the United States.” Can the
“certificates issued under the Missouri law; according to the
fair and reasonable construction of the act, he said to rest
on the credit of the state? Although the securities taken
for -the certificates loaned are not in terms pledged for their
redemption, yet these secarities constitute a fund amply suf-
ficient for that purpose, and may well be considered a fund
provided for that purpose. The certificates are a mere loan
upon security in’ double the amount loaned. And in addi-
tion thereto, (section 29), provision is made expressly for
constituting a fund for the redemption of these certificates.
. These are guards and checks against their-depreciation, by
insuring their ultimate redemption.

The emissions of paper money by the states, previous to the
adoption of the constitution, were, properly speaking, bills of
credit; not being bottomed upon any fund constitnted for
their redemption, but resting solely for that purpose upon the
credit .of the state issuing the same. There was no check
therefore upon excessive issues ; and a great depreciation and
loss to holders of such bills followed as matter of course.
But when a fund is pledged, or ample provision made for the
redemption of a bill or voucher, whatever it may be cailed,
there is but little danger of a defreciation or loss.

But should these certificates be considered bills of credit,
under an enlarged sense of such an instrument ; it does not
necessarily follow that they are bills of credit, within the
sense and meanmg of the constitution. As no precise and
technical meaning or .nterpretatlon of a bill of credit has
been shown, we may with propriety look to the state of
things at the adoption of the constitution, to ascertain what
was _probably the understanding of the convention by this
limitation-on the power of the states. The state emissions
of paper mortey had been excessive, and productive of great
mischiel. In some states; and at some times, such emissions
were, by law, made a tender in payment of private debts, in
others not so. But the great evil that existed was, that
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creditors were compelled to take such a depreciated cur-
rency, and articles of property in payment of their debts’
This being the mischief, isit an unfair construction of the
constitution to restrict the intended remedy to the acknow-
ledged and real mischief. “The language of the constitution
may perhaps be too broad to admit of this restricted appli-
cation. But to consider the certificates in question bills of
credit, within the constitution, is in my judgment a construc-’
tion of that instrument which will lead to serious embar-
rassment with state legislation; as existing in almost every
member of the union.

If these “certificates are bills ot credit, inhibited by the
constitution; it appears to me difficult to escape the con-.
clusion, that' all bank notes, issued either by the states, or
under their authority and permission, are bills of . credit
fallmg within the prohibition. They are certainly, in point
of form, as much bills of credit; and if being used as a
-circulating medium, or substltu!e for money, makes these
certificates bills of credit, bank notes aré more empha-
tically such. And not only the notes of banks directly
under the management and control of a state, of which
description of banks there are several in the United States;
but all notes of banks established under the authority of .a
state, must fall within the prohibition. For the states can-
not certainly do that mdlrectly which .they cannot do direct-
]y And, if they cannot issue bank notes because they are
bills of credit, they cannot authorise others to do it. 'If this
circuitous mode of doing the business would take the case
out of the prohibition, it would equally apply to the Mis-
souri certificates ; for they were issued by persons acting
under the authoriiy of the state, and indeed could be issued
in no other way. .

This prohibition in the constitution could not have been
"intended to take from the states all power whatever over a
local circulating medium, and to suppress all paper currency
of évery description. The power is given to congress to coin
money; and tlie states are prohibited from coining money.
But to construe this, as embracing a paper circulating me-
dium of every description, and thereby render illegal the

Vor. IV.—3 G
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issding of all bank notes by or under the authority of the
states, will not, I presume, be contended for by any one.
And I am unable to discover any sound and substantial
reason why the prohibition does not reach all such bank
_notes, if it extends to the certificates in question.

The conclusion to which I have come on this point, ren-
ders it unnecessary for me to examine the second question
made at the argument. I.am of opinion, that the judgment
of the state court ought to be affirmed.

Mr Justice M’LEan.

Several cases, depending upon the same principles, were
brought into this court, from the supreme court of the state
of Missouri, by writs of error.

In the case of Hiram Craig and others, the declaration sets
forth the cause of action in the following terms, viz: « For
that whereas, heretofore, on the Ist day of August, in the year
of eur 'lord 1322, at the county, &c. the said Cralg, John
Mooré and Ephraim Moore made their certain promissory
note in writing, bearing date, &ec. and then and there, for
value received, jointly _and severally, promised to pay to the
state of Missouri, on the 1st day of November 1822, at the loan
office in Chariton, the sum of one hundred and ninety-nine
dollars and ninety-mine cents, and the two per centum per
annum, the interest accrning on the certificates borrowed
from the 1st day of October 1821, nevertheless,” &ec.

The general issue of non assumpsit having been pleaded
in each case, the circuit court of Chariton, in which the suits
were commenced, rendered.judgments in favour of the plain-
tiff. - The following entry, in the case of Craig and others,
was made on the record. ‘ And afterwards at a court begun
and held at Chariton, on Monday the 1st of November 1824,
and on the second day of said.court, the parties by their at-
torneys appeared, and neither party requiring a jury, the
cause is submitted to the court; therefore, all and singular
the matters and things and evidences being seen and heard
by the court, it is found by them, that the said. defendants
did assume upon themselves in manner and form as the
plaintiff’s counsel allege : and the court also find that the
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consideration for which the writing declared upon and the
assumpsit was made, was for the loan of loan office certifi-
cates, loaned by the state, at her loan office at Chariton;
~ which certificates were issued, and the loan made in the
manner pointed out by an act of the legislature of the state
of Missouri, approved the 27th day of June 1821; entitled ‘an
act for. the establishment of loan offices, and the acts amen-
datory and supplementary thereto.” And the court do
further find, that the plaintiff hath sustained damages, by
reason of the non-performance of the assumptions and un-
dertakings of the said defendants, to the sum of two hundred
and thirty-seven dollars and seventy-nine cents. Therefore.
it is considered,” &c. =

An appeal was taken to the supreme court of Missouri, in
which this judgment and the others were affirmed.

The first question which this case presents for considera-
tion, arises under the twenty-fifth section of the judiciary act
of 1789 ; which provides, “ that a final judgment or decree
in any suit, in the highest court of law or equity of a state
in which a decision in the suit could be had, where is drawn
in question the validity of a statute of! or an‘authority exer-
cised under any state, on the ground of their being repug-
nant to the constitution, treaties or laws’ of the United’
States, and the decisior is ini favour of such their validity,”
may be re-examined and reversed or affirmed in the supreme
court of the United States upon a writ of error.

- Had not the point been settled by several adjudications in
similar cases, I should entertain strong doubts whether it
sufficiently appeared on the record, that the validity- of the
statute of Missouri was drawn in question, on account of its
repugnance to the constitution. In the finding of the Chari-
ton circuit court, the act is referred to, and the considera-
tion. of the note is stated 5 but it no where appears in the re-
cord, that the validity of the statute was contested. And as
this is the only ground on which this court can take juiis-
diction of the case, it would seem to me that it should not
be left to inference, but be clearly stated in the proceeding.

In the supreme court of Missouri, the judgment of the

circuit court was affirmed; but it does not appear what ob-
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jections to the affirmance were urged before the court.
This qiestion; however, seems not to be open, and 1 yield

- to the foree of prior adjudications. Two points must neces-

.

sarily be considered irrthe investigation of the merits of this
Case. ]

1. Are the certificates authorised to be issued by the law .
of Missouri, bills of credit, within the meaning of the con-
stitution 2

2. 'If they are bills of credit, is the note on which this suit
was brought void 2

It is cortended by the counsel for the plaintiffs in error,
that any papsr issued by a state, that contains a promise to
pay a certain sum, and is intended to be used as a medium
of circulation, is a bill of credit, and comes within the mis-
chief against: which the constitution intended to guard. In
illustration of this position, a reference is made to the depre-
ciated eurrency of the revolution.

During that most eventful period of our history, bills of
credit formed the ourrency of the country ; and every thing
of greater value was excluded from circulation. These
bills were so multiplied by the different states and by con-
gress, that “heir value was greatly impaired. This loss was
attempted to Be covered, and the growing wants of the go-
verament supplied, by increased emissions. ~These caused

- a still more rapid depreciation, until the credit of the bills

sunk so 1 w as not to-be current at any price. Various sta-
tutes were passed to force their circulation, and sustain their
value ; but they proved ineffectual. . For a time, creditors
were compelled to receive these bills under the penalty of

“forfeiting their debt ; iosing the interest ; being denounced as

epemies to the country, or some other penalty. Theselaws
destroyed all just- relations between- creditor and debtor; .
and so debased a currency produced the most.serivus evils in
almost all the relations of society. Nothing but the ardour of
the most elevated patriotism could overcome the difficulties
and-embarrassments growing out of this state of things.

It will be found somewhat difficult to give a satisfactory
definition of a bill of credit. In what sense it was used in
the constitation, is the object of inquiry.
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Different nations of Europe have emitted,on various ecmer-
gencies, three descriptions of paper money. 1. Notes,
stathped with a certain value, which contained no promise
of payment, but were to pass as money. 2. Notes, receiva-
ble in payment of public dues, with or- without interest.
‘3. Notes, which the government promised to pay at a future
period specified, with-or without interest, and which were
made receivable in payment «of taxes and all debts to the
public.

Bills of the last class were Issued during the revolution ;
and in some of the colonies they had been emitted long be-
fore that time. In 1690 bills of credit were for the first time
issued, as a substitute for money, in the colony of Massa-
chusetts Bay, as stated in Hutchinson’s historys. In 1716 a
large emission was made and lent to the inhabitants, to be
paid at a certain period ; and in the mean time to pass as
money. For forty vears, the historian says, the ctirrency
was in much the same state as if an hundred thousand
pounds sterling had been stamped on pigces of leather or
paper of various denominations, and declared to be the
money of the government, without any other sanction than
this, that when there should be taxes to pay, the treasury
would receive this.sort of money ; and that every creditor
should be obliged to receive it from his debtor.

The bills issued during the revolution were denominated
bills of credit. In 1780 the United States -guarantied the
payment of bills emitted by the states. They all contained
a promise of payment at a future day ; and where they were
not made a legal tender, creditors were often compelled to
receive them in peyment of debts, or subject themselves to
great inconvenience and peril.

The character of these bills, and the evils which resulted.
from their circulation, give the true definition of a bill of -
credit, within the meaning of the constitution ; and-of the
mischiefs against which the constitution provides.

The following is the form of the bills emitted in 1730,
under the guarantee of congress. “The possessor of this
bill shall be paid Spanish milled doliars by the 31st
day of December 1786, with inferest, in ke meney, at the
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rate of five per cent per annum, by the state of
cording to an act,” &c.

Bills of credit were denominated. current money; and-
were often referred to .in -the proceedings of congress by
that title, in contradistinction’ to loan office’ certificates.
It is reasonable to suppose that in using the term “bills
of credit” in thé constitution, such bills were meant as
were known -at the timeé by that denomination. If the
term be susceptible of a broader signification, it would not
be safe so to construe it; as it would extend the provi-
sion beyond the evil intended to be prevented, and instead
of operating as a salutary restraint, might be productive of
serious mischief. The words of the constitution must always
be construed according to their plain import, looking at their
connexion and the object in view. Under this rule of con-
struction, I have come to the conclusxon, that to constitutea
bill of credit, within the meaning of thé: constltuuon, it must
be issued by a state, and its c1rculatlon as money enforced
by statytory provisions. . It must contain a promise of pay-
ment by the state generally, when no fund has been appro-
priated to enable the holder to convert it into money. It
must be circulated on the credit of the state; not that it will
be paid on presentation, but that the state, at some future
period, on a time fixed, or resting in its own discretion, will
provide for the payment,

. If a more extended definition than this were given to the
term, it would produce the most serious embarrassments to-
the fiscal operations of a state. Every state in the transac-
tions of its moneyed concerns, has one department to investi-
gate and pass accounts, and another to pay them. Where a
warrant is issued for the amount due to-a’ claimant, which is
to be paid on presentation to the treasurer, can it be dénomi-
nated a bill of credit? ‘And may not this warrant be nego-
tiated, and pass in ordinary transactions, as money? This
is very common in some of the states; and yet it has not
been supposed to be an infraction of the constitution.

Audited bills are often found in circuiation ; in which the

. state promises to pay a certain sum, at-some future day speci-
fied. If these are inhibited by the constitution, can a state
make Joans of money 7 “Can there be any difference bstween

3

bl ac-
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borrowing money from a creditor, and any other person who
does not stand in that relation? The amount cannot alter
the principle. If a state may borrow one hundred thousand
dollars, she may borrow a less sum ; and if an obligationf fo
pay with or without interest may be given in the one case;
it may in the other. )

Where money is borrowed by a state, it issues script which
contains a promise to pay, according to the terms of the
contract. If the lender, for' his own’ ccnvenience, profers
this script in small denominations, may not the state accom-
modate him? This may be made a condition of the loan.
If a state shall think proper to borrow' money of its own
citizens, in sums’of five, ten, or twenty dollars,.may it not
do so? Ifit be unable to meet the claims of its creditors,
shall it be prohlblted from acknowledging the claims, and
promising payment with interest at a future day? The
principles of justice and sound policy alike require this; and -
unless the right of the state to do so be clearly inhibited, it
must be admitted.

In the adjustment of claims against a county, orders are
issued on the county treasury; and it is common for these to
circulate, by dehvery or assignment, as bank notes or bills
of exchange. -

May a state do, indirectly, that which the constitution pro-
hibits it from doing directly? If it cannot issue a bill or
note, which may be put into circulation as a substitute for
money; can it, by an act of incorporation, authorise a com-
‘pany to issue bank bills on the capital of the state? It will
thus be seen, that if an extended construction be given to’
the term * bills of credit,” as used in the constitution ; it may
be made to emibrace almost every description of paper issued
by a state.

"The words of the constitution are, that “ no state shall
enter into any treaty, alliance, or confederation ; grant letters
of marque and reprisal ; coin money ; emit bills of credit;
make any thing but gold and silver coin a tender in pay-
ment of debts ; pass any bill of attainder, ex post facto Jaw,

or law impairing the obligations of” contracts ; or grant any
title of nobility.”
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Under the statute of Missouri, certificates in the following
form were issued : " This certificate shall be receivable at
the treasury, or any of the loan offices of the state of Mis-
souri, in the discharge of taxes or debts due to the state, for
the sum of dollars, with interest for the same, at the
rate of two per centum per annum, from this date, the ——
day of — 182 .

It appears by the thitd section of the act, that two hun-
dred thousand dollars were -authorised to be issued, of-.the
above certificates, each not exceeding ten dollars, nor less
than fifty cents. By the thirteenth section, these certificates
were made receivable at the state treasury by tax gatherers
and other public officers, in payment of taxes or moneys due
to the state, or any county or town therein; and they were
made receivable by all officers in payment of salaries, and
fees of office.

Under the fifteenth section, éommissioners were authori:
sed to loan these certificates to the citizens in the state} ap-
portioning the amountamong the several counties accordmg
to the population, on mortgages or personal security. The
aet provides the means_by which'these certificates shall be _
paid, and the fact is admitted that at this time they are all
redeemed by the state.

The design, in- issuing these certificates, seems to have
been to furnish -the citizens of Missouri with the means of
paying to the state the taxes which it imposed, and other
debts due to it. It was in effect giving a credit to the -
debtors of the state, provided they would give good real or
personal security. Had the arrangement been confined to
those who owed the state ; and had certificates been required
of them, promising to pay the amount; with interest; no ob-
jection could have been urged to the legality of the transac-
tion. . And even if the state; in the discharge of its debts,
had.paid such certificates, the act would not have been il-
legal.

The state of Missouri adopted no measures to force the
circulation of the above certificates. No creditor was under

“any obligation to receiye them. By refusing them, his debt
‘was not postponed, nor the_interest upon it suspended. The
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object was a benign one, to relieve the citizens from an ex-
traordinary pressure, produced by the failure of local banks,
and the utter worthlesspess of the currency. Without. aid
from the government;the citizens of Missouri -could not
have paid the taxes or. debts which they owed to the state, .
in a medium of any value. At rsuch a crisis- the law was
enacted ; and, as contemplated in its passage, so.soon as the
neceSaary relief was afforded, the paper was withdrawn from
circulation. * The measure was only felt in the beneﬁts it
conferred. No loss was sustained by the pubhc or by in-
dividuals; unless indeed the state shall lose by the uncon-
scionable defence set up to these actions. .

It is admitted, that the expediency or inexpediency of a
measure cannot be considered, in giving 4 construction to
the constitution. But when, in giving a construction to that
instrument, it becomes necessary, as it does in some instan-
‘ces, to.look into the mischiefs provided against; dnd the ap-
plication becomes, to some extent, a matter of inference the
question of expediency must be considered.

If the 4ct of Missouri coriferred benefits upon the people
of the state, and was so guarded in its provisions as to. pro~
tect them from all possible evil, no court would feél inclined
to declare it to be unconstitutional and void, unless it' was
directly opposed to the letter and spirit-of the copstitution.
As the spirit of that provision was toprotect the-citizens of
the states against the evils of.a debased ‘currency ;and as
the act under consideratiofi, .s¢.far as it., perated upon the’
people of Missouri, had no tendency to produce this'evil,
‘but to relieve against it; the spirit of the constitution was not
violate'. Was theact. of Missouri against its letter? Were
.the certificates issued by the state ¢ bills of credit?” They
were not, if the definition of a bill of .credit, as now giveny
be correct.. Their circulation was not forced by statutory
provision, in any form ; there was no promise on their face
to pay at any future day ; in their form and substance, they
bore little or no resemblance. to the continental bills. "They
were calculated, from the manner in which they were created
and circulated, to introduce none of the evils so deeply felt
from the currency of the revolution.

Vor. IV—3 H
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Suppose the state of Missouri had stamped certificates
with a certain value; and provided that they should be re-
ceived "d@s money, according to the-denominations given
them, could they have been called bills of credit? Cer--
tainly'not;" for they contained no -promise of payment, to
which the holder could give credit. Such an act, by a state,
would most clearly be void ;: but not under the- provision of
the constitution, which prohibits a state from issuing ¢ bills
- of credit.””

. Can any certificate or bill be considered a bill of credit,
within the meaning of the constitution, to which the receiver
must not give credit to the promise of the state? Must it-
not, literally, be a “bill of credit?” Not a bill which
will be received in-payment of public 'dues, when presented,

but which the state promises to redeem at a futare.day.

A substitution of the credit_of the state for money, may
be considered as an essential ingredient to constitute a * bill
of credit.”  When this is wanting, whatever other designa-
tion may be given to the thing—whether it be called paper
money, or a state bill, it cannot be called a.bill of credit.”
The credit refers fo a future time of payment ; and noc to the -
confidence we feel in the i)unctuality-of the state, in pay-
ing the bill when presented. ‘A bill, therefore, which is
payable on presentation, is niot a bill of credit, within the
meaning of the constitution; noris a bill which contains
1o promise to pay at a future day; but a simple declaration,
that it will be received in payment of public dues.

If this course of argument appears somewhat technical,
it must be recollected that the question under considera-
tion involves "the validity of an act of a state s which is
sovereign in'all matters, except where réstrictions are im-.
posed, and an express delegation of power is made to the
federal government. The solemn act of a state, which has
been sanctioned by all the branches of its. power, cannof,
under any circumstances, be lightly regarded. The act of
Missouri having received the sanction of the legislative,
executive, and judicial -departments of the government, .
cannot be set aside and disregarded under a doubtful con-
struction of the constitution. Doubts should lead to an
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acquiescence ih the act. The power which declares.it nuil
and void, should be exercised only where the right to do so
is perfectly ¢lear.

That such a power is vested -in_this tribunal by the con-
stitution, which received’ the sanction of all the states, can
onTy be doubted by those who are ineapable of comprehend-
ing the plqmest principle in constitutional law. -Itisa fues-
tion arising under the constitution, and all such questions of
power; whether in the géneral or state governments, belong
to this tribunal. The policy of +his investiture of- -power
may be questioned but the fact of its existence cannot be.
Believing that in every point of view in which the paper
issued by the state of Missouri may be considered, it is.at
least doubtful whether it comes within the ‘meaning of a
“bill of credit,” prohibited by the constitution; T am inclined
to affirm the-judgment of the state court. But if this ground
of the detence be admitted; does it follow-that the judgment
must be reversed: ‘This presents for consideration the- se-
cond proposition stated,

If the certificates under consideration were ¢ ‘bills of
credit,” within the meaning of the constitution, is the note
onr which:this suit is brought, void ?

The position assumed-in the argument, that no contract
can be valid-that is founded upon a consideration which is
contrary to good morals, against the policy of the law, or a
positive statute, cannot be sustained to the extent as urged,
"Thé -ground is admitted to-be correct, generally { buw there
are exceptions which it becomes important to notice.

Th the state of Pennsylvania usury is prohibited under the
sanction of certain.penalties, but usury does not render the
contract void ; a recovery may be had upon it,'with the legal
rate of 'imerest.' It is competent for a state to p ohibit
gambling by a severe penalty ; and yet to provide that an gb--
ligation given for money lost at gambling shall be valid. . It
may declare, by law, that all instruments for the payment of
money, signed by the' party, shall be held valid, without
reference to the considération. ~ "The legislative power of a
state over contracts is without restriction by the constitu-
tion of the United States ; except that their obligation can-
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not be impaired. - With this single exception, a state legis-
lature may regulate contracts, both as to-their form and
-substance, as may be thought advisable.

Suppose the constitution of Missouri had" prohibited ‘the
emission of bills of credit, without going further ; might.not
the legislature provide by law, that obligations given_ on a
loan of such bills should be valid. There would be no
more ificonsistency in- this than'in.the law of Pennsylvania,
which forbids usury, and yet holds ‘the instrument valid. If
the constitution of the United States had provided that all
obligations given for bills of credit, or where they-formed a
part of thie consideration, should be void, there could “have
existed no doubt on the subject. .But there is no such pro-
vision s and if the obligation be held void, its invalidity is.a
matter of inference, arising from the supposed illegality of
the consideratien. The constitution prohibits a state from
s emitting bills of credit,” . The law of Missouri declares,
substanttaﬂy, that obligations given, where these bills. form -
the consideration, shall be held valid. Is there an incom-
patibility in -these provisions. Does the latter destroy the
former, or render it ineffectual.

Suppose a'state should coin” money, would such- money
.not constitute: a valuable consideration for a promissory
note? Would not the intrinsic value of the silver, as bullios,
be-a sufficient consideration? Would such a construction
conflict with .the constitution 2 .

A state is prohibited from coining money ; consequently
the money which it may coin cannot be circulated as such.
A creditor will be under no obligation to receive it in dis-
charge of his debt. If any - statutory provision of the state
should be formed, with a view of forcing thé circulation of
such coin, by suspendmg the interest or postponing the debt.

of a creditor where it was refused, such statute would be
void, because it would act on the thing prohibited; and come
directly in conflict with the consfitution. Sich would not
be the case in reference to the obligation given for this coin:

In the first place, the act «yould be voluntary on the part
of the purchaser ; and in the second, the consideration would-
be a valuable one. The. statute sanctions not the coin, but
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the obligation which was-given for it. "The ‘aot-of creatmg
the consideration may sbe denounced. and .punished; as: in
the case of usury in. Pennsylvania; and vet the obhganon
held good. ‘Would this constructios render ineffectual the
prohibition of the constitution? This maybe answered by
considering how ineffectual this. provision must be, if i its
efficacy deperd on. makmg void the contract.

The loaning. of this ‘coin is-only one"of many modes which
‘a state might adopt to circulate it. .In the payment:of its
creditors, and in.works of improvement, the state could al-
ways find the most ample means of circulation.

Effect is ‘given to this- provision of the constitution, by
llmltmg it to the thing prohibited. If a’staté“emit bills- of
credit, or coin money; neither can*pass -85 money, whatever
may be .the regulatidn on the. subject. Nu, penaltxes have-
been provided to prevent such a clrculatttm,-no sanctiops:
to enforce it would be valid.

But, it is contended, that the-cttence conisists.in circula-
‘ting the bills ; that béing the meaning of the word. © emit.”
Congre‘ss may .issue bills of eredit, and perhaps have done so
in'the emissions, of trea‘sury nates:'is a state prohibited from
circulating: them”Z If not,.it -must- be admittéd, the wola-
tion of the constitution consists, net in the cir¢ulation..of
sugh bills, but in their creation.

The. prohibition of the constztutlon wds interided-to- et
on ‘the soverelgnty of u. state, in its, leglslatwe -capaeity.
But there is no ‘power-in the .fedéral government which-can
act upon thjs sovereignty. It is only when itsinhibited acfs
affect the riglits of individuals, 'that the.judicial power ‘of
the union can be interposed. :

If-a state legislature pass an ex-post facto law, or 2 law

- impairing the obligation of contfacts; if remains a harmiess
" enactmént on the statute book, until it is brought 'to_bear,
m_;unously, on4ndividual rights: So, if a state coin’ money-
or admit bills of credit, the question of right must be raised
before this tribunal, in the'same manner.

The law of Missouri expressly sanctiens the obligations
given on aloan of. these certificates. Had not this been
done, and if the certificates were bills of cred t, within the
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meaning of the constitution; the obligations might have been
considered void; as agamst the policy of the supreme law
of the-land.

There is no- pretence that there has been a failure of con-
sideration for which the notes in controversy were given.
The certificates have- long since been received by the state
as money, and the promissors have realized their full value.
I they can avoid the..payment of their notes, as they
wish:to do by the defence set up,it-must be alone on the
ground of the ﬂ!egahty of the consideration. Suppose the
notes had been given, under the same circumstances, paya-
ble to an individual; from whom theconsideration had been
received ; could the defence besustained %

In-stch. a ease, there could be no allegation of a failure
of consideration.. The constitution’ prohibits the state from
iésfnng the certificates ; but the'law of Missouri decldres, that
obhgatlons glven for these certificates shall be valid. . These

_notés, béing given for a viluable consideration, may'be en-
forced, unless -the constitution makes them void: This it
does not'do by express provision; and can they be avoided
‘by inference? An inference, which‘ does not mecessarily
follow; as has.been shown, from the prohibition; because
such a consequence s prevented by the act of Missouri.
This act may be void as to the emission of the bills; but it
daes not follow that the part which relates to the notes.must
‘4lso be void. It would seem, therefore, that éffect may be
‘given to the ‘provision:of the constitutien, se as to prevent
-the mischief; by operating upon the circulation of ihe 'bills,
without extending the consequence:so as to make void- the
Gontract expressly sanctioned by the law-of Missouri: And
if such a construction- may be given, will not the court in-
cline-to give it; a order that both laws mdy be carried into
full‘effect: where their provisions do-not come directly in
conflret 7
. The passing of counterfeit money is prohibited under se-
vere penalties, by the laws of every state’;-and is it not in the
power-of a state to provide by law, that every obligation
.given for counterfeit paper, known to’ be such by both par-
ties; shall be valid. This will scarcely be-denied. And if
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a .state may do this, under its sovereign power to regtlate.
contracts ; may it not give validity to the notes under consi-
deration. Had not the state.of Missouri a right to provide
that every citizen who should voluntarily. execute an obliga-
tion for the payment of money to the state, should be held:
bound to pay it, although given without consideration. If .
this do not.come within the province of legislation -in a
sovereigh state, I know not where its powers may not. be
restricted. And if this mdy be done, can the notes under
consideration be held void. If the certificates were illegally
created, they were of value, and under the law of Missouri
constitited a valuable, consideration for the notes given.
In any view, the notes which were executed being sanctioned
by“law, and consequently valid even without consideration,
cannot be less so, when given for ‘the certificates. I am
therefore, inclined to say, not without great hesitation, as I
differ, with the majority of the court, that the ‘judgment
should be affirmed on this ground. .

In the first place, then, from the consideration which I have -
been able to give this-case, I am not convinced that the cer-
tificates issued by the state of Missouri were bills of credit,
within the meaning of the constitution. And unless my con=
viction was clear on this point, my duty and inclination unite
to sustain the judgment of the supreme court of Missouri.
And secondly, as has been shown, it appears to me, that the
contract on which this action is founded is not void ; even
adunitting that the certificates were bills of credit?

All questions of power, arising under-the constitution of
the United States, whether they relate to the federal or a state
government, must be- considered of great imporfance. The
federal government being formed for certain purposes, is
limited in its powers, and can in no case exercise authority
where the power has not been delegated. The states are .
sovereign; with the exception of certain powers, which have
been invested in the general government, and inhibited to
the states. No state can coin money, emit bills of credit,
pass ex post facto laws, or laws impairing the obligation of -
contracts, &c. If-any state violate a provision of the con-
stitaftion, or be charged with such violation to the injury of
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private righty; the question. is made before this tribunal 5 to
whom -all such questions, under. the constitution, of right
belong. Ifi such 4 casey this court is to the state, what'its
own supreme court would be, where the.constitutionality of
a‘law was questioned under the constitution of the -state.
And within- the délegation..of- power, the decisiop of this
court is as final and conclusive on the state; as wonld be the
decision of its own'courtin the case stated.

That. distinct savereignties could exist under one govern-
_ment, ‘emanating frof the same people, was a phenomenon
in the political world,-which. the wisest statesmén in Europe .
could not comprehend ; and of ite practicability many in our-.
own. country entsriained the most serious doubts.. Thus far’
the friends of iberty have had great cause of triutgph in the
suctess of - the principles upon which our government rests.
But ali must admit that ‘the purity and permanency-of this
system.depend on its faithfal ‘administration. . The states
and the federal government .have their. respective orbits,
withifi'which each-must revolve. If eitliercross the sphere
of the pther, the harmony of the ‘system :is destroyed, and
‘its- sttength is impaired. It would be as gross usurpation
on the part of-the federal government, to interfere with state
rights, by an exercise of .powers not delegated ; as it would
be for a state to interpose its authority against a law of the
urion; R

. 'The’judiciary of a state, in all cases brought before them,
have a right to decide whether or not an act of ‘the federal
government be constitutional, ilre same as theéy have a right
to.determine on the. constitutionality of an act.under the
state constitution : but, in all such cases, this tribunal may su-
pervise the decisions. 1t is often a difficult matter to define
the limitations of the legislative, the executive, and the j ju-
dicial powérs of a state; and this difficulty is greater in
defining the limitations of the federal government. In both
- cases, the respective-constitutions must be looked to as the
source of power; but in the latter, it is often necessary to de-
termine pot only whether the power be.vested, but whether
it is inhibited to, the state. Some powers in the general
government are exclusive ; others concurrent with the states.
The experience of many years may be necessary to estab-
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lish, by practical illustrations, the exact boundaries of these
powers, if indeed they can ever be clearly and satlsfactorﬂy
defined. Like the colours of the rainbow, they.seem to in-
termix, so as to- render a separation extremely difficult, if
not impracticable. By the exercise of a spirit of mutual
forbearance, the line may be ascertained with sufficient. pre-
cision for all practical purposes. 1In a state, where doubts
exist as to the investiture of power, it should not be exer-
cised, butreferred to the people ; in'the general government,
should similar doubts arise, the powers should be referred
to the states and the people.

"'This cause came on to be heard on the transcript of the
record from the supreme court of the state of Missouri, for
the first judicial district, and was argued by counsel ;.on con-
sideration whereof, this court is of opinion, that there 1s error
in the rendition of the judgment of the said court in this,
that in affirming the judgment rendered by the circuit court
for the-county of Charitou, that court has given an opinion
in fayour of the validity of the act of the legislature of Mis-
souri, passed on the 27th of June 1821, entitled “an act for
the establishment of loan offices,” which act is, in the opi-
nion .of this court, repugnant to the constitution of. the
United States ; whereupon it is considered by the coutt, that.
the said Judgment of the said supreme court of the state of
Missouri for the first _]udlual district ought to -be ‘reversed
and annulled; and the same is hereby reversed and annulled ;.
and the cause remanded to that court, with directions to en-~
ter judgment in favour of the defendant to the original action.

Vor. IV.—3 1



